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Introduction

This, the first edition of the Benchbook on Crimes of Sexual Violence in Pennsylvania,
has been prepared under the supervision of Lynn Carson, Judicial Project Specialist
for the Pennsylvania Coalition Against Rape. The Benchbook was funded by a grant
from the Pennsylvania Commission on Crime and Delinquency.

Section One of the Benchbook, Understanding Sexual Violence, provides an in-
depth discussion of the history and development of laws criminalizing sexually violent
behavior, and is intended to provide a comprehensive understanding of Pennsylvania’s
current sexual offense laws. Special emphasis is given to the resultant physical and
psychological effects of a sexual assault on a victim, as well as victim’s rights and
programs. Section Two, The Process of a Sex Offense Case, addresses the procedural
and practical steps of a sex offense case, from pre-trial issues to appellate review. The
appendices to Chapter 8 include useful tools for sentencing preparation, clarifying
the oftentimes complex guideline factors and mandatory penalties which apply to a
convicted sex offender.

The Benchbook continues with Section Three, Life After Megan’s Law, which reviews
and compares collateral ramifications of a sexual offense conviction, including sex
offender registration laws. The appendix to Chapter 10 is a summary of the sometimes
voluminous sections of Megan’s Law. Section Three also examines CODIS (which
stands for Combined DNA Index System, an electronic database that allows nationwide
access to DNA profiles and profiling), as well as DNA data retention and testing laws.
Chapter 10 concludes with the process of civil commitment of juvenile sex offenders.
Lastly, Section Four, Resources, lists victims’ service providers in Pennsylvania and
programs designed to assist in sexual abuse prevention, detection and prosecution.

Updates for the benchbook will appear on the PCAR webpage, http://www.pcar.org/
benchbook.pdf, for downloading and printing
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From the Desk of .....

Delilah Rumburg
Executive Director, Pennsylvania Coalition Against Rape

It is with great pleasure that I present the first
edition of the Benchbook on Crimes of Sexual
Violence in Pennsylvania. This much anticipated
document will serve as a valuable resource to all
those involved in Pennsylvania’s judicial system.

I am awed by the collaboration of judges,
prosecutors, defense attorneys, researchers, and
practitioners who provided their valuable expertise
tn the development of this benchbook.

Because of the dedication of these individuals,
Pennsylvania will be prepared to address the ever-
changing criminal justice issues surrounding
sexual violence.

Ultimately, this benchbook will provide a framework to address the serious impact of sexual
violence on victims while holding offenders accountable for their actions.
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The Dynamics of Sexual Violence Crimes

1.1 PURPOSE OF THE BENCHBOOK

This book is designed to assist judicial officers in the handling of sexual violence
cases. Its purpose is to address the intricacies of the numerous and oftentimes confusing
procedural requirements in these types of cases. Additionally, the book will provide
information about sexual violence from experts in the field, examine “best practices”
for these cases, and ofter resources for judicial officers requiring additional information.
The book has been divided into four sections: Understanding Sexual Violence, The
Process of a Sex Offense Case, Life After Megan’s Law, and Resources.

Section One examines the dynamics of sexual assault crimes. Definitions
associated with sexual offenses are provided as well as the elements of
Pennsylvania’s current sexual offense laws." Section one also provides an overview
of common defenses to sexual assault.

Section Two addresses the practical aspects of a sex offense case, from pre-trial
issues to appellate review. Useful information in the form of legal discussions, trial
outlines, and suggested jury instructions are provided. In light of possible habeas
corpus relief, the Pennsylvania Post Conviction Relief Act is also discussed.

Section Three examines the ramifications of a sexual offense conviction,
including sex oftender registration laws and sex offender identification.’

Section Four includes published references and resources on sexual assault, as well
as a list of Pennsylvania’s 52 rape crisis centers, and Child Advocacy Centers.

1.2 CHAPTER OVERVIEW

Chapter one addresses the issues around sexual violence from both a legal and mental
health perspective. Section 1.2 provides a chapter overview. Section 1.3 examines, in
a general way, the statutory types of sexual violence crimes, as well as the elements of
rape and other sexual assault crimes in Pennsylvania. Section 1.4 provides evidence-
based research about the impact of rape and sexual assault on victims. Section 1.5
enumerates victims' rights afforded by the Pennsylvania Crime Victims Bill of Rights,
18 PA.STAT. § 11.201.* Section 1.6 discusses barriers to due process in court

' 18 PA.CONS.STAT.ANN. §§ 3101 -3129.

2 42 PA.CoNsS.STAT.ANN. §§ 9541 -9546.

* Pennsylvania first adopted Megan's Law ("Megan's Law "), 42 PA.CONS.STAT.ANN. §§ 9791-
9799.6, on October 24, 1995, and the registration portion of the statute took effect on April 21, 1996.
On May 10, 2000, however, Megan's Law [ was amended, and the amended version ("Megan's Law
11"), 42 PA.CONS.STAT.ANN. §§ 9795.1-9799.7, became effective on July 9, 2000.

* The Pennsylvania Crime Victims Act is codified at 18 PA.Stat. §§ 11.201—11.216.

Chapter 1 3



The Dynamics of Sexual Violence Crimes

proceedings. Section 1.7 provides an overview of sex offending behaviors. Section 1.8
examines research on sex offending and sex oftender management.

1.5 DEFINING RAPE AND SEXUAL ASSAULT

Rape and Sexual assault are commonly used terms that may be defined differently
depending on context, culture, or personal experience. Generally, “rape” is the term
that implies the use of force in unwanted sexual contact while sexual assault implies
sexual contact without consent.

Legally, it is well established that sexual relations become a crime under a number of
circumstances that may or may not involve the use or threat of force:

= whenever there i1s a lack of consent,’
* whenever the relations are initiated by force or threat of force,’

* if there is a minor involved who is incapable of giving legal consent because
of age,”
* if there is a minor or adult involved who is incapable of giving legal consent

because of mental deficiency,®

= jf there 1s a minor or adult involved who is unconscious or unaware that the
sexual intercourse is occurring.’

18 PA.Cons.StaT.ANN. § 3124.1. To support a charge of Sexual Assault, the prosecution must prove that
the defendant engaged “in sexual intercourse or deviate sexual intercourse with a complainant without
the complainant’s consent.” Resistance to sexual assault is not required to sustain a conviction.
Commonwealth v. Smith, 863 A.2d 1172, 1176 (Pa. Super. 2004). See also, Commonwealth v. Pasley, 743
A.2d 521 (Pa. Super. 1999)(noting the crime of sexual assault is intended to fill the loophole left by the
rape and involuntary deviate sexual intercourse statutes by criminalizing non-consensual sex where the
perpetrator employs little if no force).

¢ 18 PA.Cons.STAT.ANN. § 3121 (a)(1) & (2): “A person commits a felony of the first degree when the person
engages in sexual intercourse with a complainant: (1) By forcible compulsion. (2) By threat of forcible
compulsion that would prevent resistance by a person of reasonable resolution”.

18 Pa.Cons.STAT.ANN. § 3122.1, Statutory Sexual Assault: “a person commits a felony of the second
degree when that person engages in sexual intercourse with a complainant under the age of 16 years and
that person is four or more years older than the complainant and the complainant and the person are not
married to each other.” Additionally, 18 PA.Cons.StaT.ANN. § 3121 (¢): “A person commits the offense of
rape of a child, a felony of the first degree, when the person engages in sexual intercourse with a
complainant who is less than 13 years of age.” (emphasis added).

18 PA.Cons.StaT.ANN. § 3121(a)(5): “A person commits a felony of the first degree when the person
engages in sexual intercourse with a complainant ... (5) Who suffers from a mental disability which
renders the complainant incapable of consent.” In Commonwealth v. Thomson, 673 A.2d 357, 359-360
(Pa. Super. 1996), affirmed, 546 Pa. 679, 686 A.2d 1310 (1996), the Superior Court of Pennsylvania held
that expert testimony supported the jury’s finding that the victim was incapable of consent because of
mental deficiency, i.c., mild mental retardation with a limited 1.Q.

18 PA.Cons.StaT.ANN. § 3121(a)(3): “A person commits a felony of the first degree when the person
engages in sexual intercourse with a complainant ... (3) Who is unconscious or where the person knows
that the complainant is unaware that the sexual intercourse is occurring.” The Pennsylvania Supreme
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The Dynamics of Sexual Violence Crimes

A. Rape And Sexual Assault Under Pennsylvania Statutes

In Pennsylvania, rape and sexual assault are gender neutral, and may be
perpetrated against an adult or child victim. Both rape and sexual assault may
be perpetrated against a spouse. The primary distinction between the crimes of
rape and sexual assault is that sexual assault occurs when the complainant does
not consent to sexual intercourse or deviate sexual intercourse; the use or
threat of force need not be proven. For the purposes of this section, only the
crimes of rape and sexual assault are described. For a more detailed description
of sex crimes in Pennsylvania, see Chapter 2.

Rape is defined by 18 Pa.Cons.StaT.ANN. § 8121. It is a first degree felony to
engage in sexual intercourse with a complainant:

(1) by forcible compulsion;

(2) by threat of forcible compulsion that would prevent resistance by a
person of reasonable resolution;

(3) who is unconscious or where the person knows that the complainant is
unaware that the sexual intercourse is occurring;

(4) where the person has substantially impaired the complainant’s power to
appraise or control his or her conduct by administering or employing,
without the knowledge of the complainant, drugs, intoxicants or other
means for the purpose of preventing resistance; or

(5) who sufters from a mental disability which renders the complainant
incapable of consent.

A defendant may be sentenced to an additional term not to exceed ten years’
confinement and an additional amount not to exceed $ 100,000 where the
person engages in sexual intercourse with a complainant and has substantially
impaired the complainant’s power to appraise or control his or her conduct by
administering or employing, without the knowledge of the complainant, any
substance for the purpose of preventing resistance through the inducement of
euphoria, memory loss and any other effect of this substance.

Rape of a child, 18 PA.Cons.STaT.ANN. § 3121(c), is a felony of the first degree
and occurs when the person engages in sexual intercourse with a complainant

Court has defined an unconscious person, for purposes of this statute, as a “person [who] lack[s] the
conscious awareness they would possess in the normal waking state.” Commonwealth v. Widmer, 560
Pa. 308,323,744 A.2d 745,753 (2000). In Commonwealth v. Erney, 548 Pa. 467,473,698 A.2d 56, 59 (1997),
the Pennsylvania Supreme Court held that an intoxicated victim who was intermittently unconscious
throughout the sexual assault and in an impaired physical and mental condition was unable to knowingly
consent, and therefore her submission to sexual intercourse was involuntary. See also, 18
Pa.Cons.STaT.ANN. § 3121(a)(4): “A person commits a felony of the first degree when the person engages
in sexual intercourse with a complainant ... (4) Where the person has substantially impaired the
complainant’s power to appraise or control his or her conduct by administering or employing, without
the knowledge of the complainant, drugs, intoxicants or other means for the purpose of preventing
resistance.”
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The Dynamics of Sexual Violence Crimes

who is less than 13 years of age. Upon conviction, a defendant may be
sentenced to a term of imprisonment of up to forty years. Rape of a child with
serious bodily injury, 18 PA.Cons.STAT.ANN. § 3121(d), is a felony of the first
degree and occurs when the person engages in sexual intercourse with a
complainant who is less than 13 years of age and the complainant suffers
serious bodily injury in the course of the offense. Upon conviction of rape of a
child with serious bodily injury, a defendant may be sentenced up to a maximum
term of life imprisonment.

Sexual assault is defined by 18 PA.CoNs.STAT.ANN. § 3124.1 which states,
“Except as provided in section 8121 (relating to rape) or 3123 (relating to
involuntary deviate sexual intercourse), a person commits a felony of the
second degree when that person engages in sexual intercourse or deviate sexual
intercourse with a complainant without the complainant’s consent.”

While terms such as “date rape” and “acquaintance rape” are still used, it is
preferable to discuss sexual violence in terms of the legal statutes that identity

The Pennsylvania Coalition Against Rape defines sexual violence as:

Sexual violence occurs on a continuum, including but not limited
to the following acts or attempted acts: any unwanted sexual
contact, blocked access to birth control and protections from
disease, child sexual abuse, forced abortions and/or sterilization,
incest, indecent/sexualized exposure, marital and partner rape,
ritual abuse, sex trafficking, sexual exploitation, sexual
harassment, stalking, statutory rape, stranger and non-stranger
rape, voyeurism and rape resulting in murder."

Comparing Myths Of Sexual Violence To The Reality

Although much research has been done on the nature of rape and sexual
assault, many myths still permeate our culture. For example, one common
misconception is that a woman is most likely to be raped by someone she does
not know."" Another misconception is that if a woman dresses in a certain way,
or is under the influence of alcohol, she is inviting rape.'* It is important to be
aware of these and other myths as they provide insight into the beliefs of
potential jurors as well as the community at large.

The reality of rape and sexual assault has been confirmed in numerous studies.
Three of the most preeminent sources examining sexual violence are The

Pennsylvania Coalition Against Rape. (2005). HIV bulletin.

Lifetime Television Violence Against Women Study (2002). (Available from Penn, Schoen and
Berland Associates, Washington, D.C.).

Office on Violence Against Women, Department of Justice. (n.d.) Myths and facts about sexual
violence. Retrieved May 3, 2006 from http://www.usdoj.gov/ovw/MythsFactSexual Violence.htm

B. Defining Sexual Violence
each criminal act.

C.

10

11

12
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National Crime Victim Survey,” the Rape in America Study,'* and The Extent,
Nature, and Consequences of Rape Victimization: Findings From the National
Violence Against Women Survey.””

Highlights from these studies emphasize that:
1. Nonstranger rape.
“Nonstranger or acquaintance rape is more common than stranger rape.”

Statistics show that 78 percent of rapes/sexual assaults were perpetrated by
someone known to the victim.'® Further examination of perpetrator/
victim relationships reveals that nine percent of victims were raped by
husbands or ex-husbands, eleven percent by fathers or step-fathers, ten
percent by boyfriends or ex-boyfriends, sixteen percent by other relatives,
and twenty-nine percent by other non-relatives, such as friends and
neighbors."”

2. Use of Weapons.
“Few rapes / sexual assaults involve the use of a weapon.”

Again, the reality of sexual assault is very different from public perception.
In 2002, only four percent of rapes/sexual assaults involved the use of a
firearm, and only two percent involved the use of a knife."® Rapists are far
more likely to gain control of their victims through deception,
manipulation, and betrayal of the victim’s trust. This is not to say that
rapes and sexual assaults without weapons are not “violent” or “forcible” per
se.

3. Victim Injury.

“It is rare for a rape victim to sustain any visible physical injuries in addition
to the rape.”

Few victims sustain visible physical injuries as a result of a rape. From 1992
— 2000, approximately 67 percent of victims of completed rapes sustained
no bruises, scratches, cuts, or other visible injuries.” Genital injury may or
may not be present after a rape/sexual assault. For a more in-depth
discussion on genital injury see section 1.4.

National Crime Victimization Survey, Department of Justice. (2002). Crime victimization. Retrieved
April 23,2006 from http://www.ojp.usdoj.gov/bjs/cvict.htm

Rape in America: A Report to the Nation. (1992). National Victim Center and Crime Victims Research and
Treatment Center, University of South Carolina, Charleston.

National Institute of Justice, Department of Justice. (2006). Extent, nature, and consequences of rape
victimization: findings from the Violence Against Women survey. Retrieved May 9, 2006 from http://
www.ncjrs.gov/pdffiles1/nij/210346.pdf.

Rape in America: A Report to the Nation. (1992). National Victim Center and Crime Victims Research and
Treatment Center, University of South Carolina, Charleston.

1d.

National Crime Victimization Survey, Department of Justice.(2002).Crime victimization. Retrieved April

23,2006, from http://www.ojp.usdoj.gov/bjs/cvict.htm
Id.
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4. Reporting of Rape and Sexual Assault.

“Rape and sexual assault are underreported crimes.”

Statistics regarding the percentage of reported rapes and sexual assaults
vary greatly depending on the definitions used, the sample of victims
studied, and the way in which the questions are phrased. However, research
overwhelmingly demonstrates that rape and sexual assault are
underreported crimes.** According to the Rape in America Study, only 16
percent of rapes were ever reported to police.’

Child victimization is also underreported. Research by Finkelhor and
Dzubia-Leatherman (1994) shows that “levels of child victimization far
exceed those reported in official government victimization statistics.”** The
researchers interviewed children between the ages of 10 and 16 years of
age and found sexual abuse involving physical contact to be at rates five
times higher than the 0.1 percent reported in the National Crime Survey. In
a subsequent znternational survey, Finkelhor found rates of abuse to be
consistent with his American study (1994).*

Victims cite the following reasons for not reporting sexual violence: the
victim does not want family members to know about the assault; they have
concerns others will find out (including the victim’s name being made
public); and they fear blame for the assault by family, friends, and others.**
Children may be reluctant to disclose sexual abuse because they fear the
perpetrator, have a fondness for the perpetrator, or are afraid of upsetting
the family structure. In cases of incest, family dynamics may normalize the
sexual abuse or reinforce the need for family members to keep quite about
the abuse.

False Reporting.
“Statistically, very few people lie about being raped.”

It is difficult on both a national and state level to determine how many rape
allegations are false. The reasons for this difficulty lie with the methodology
used to collect data on sexual violence as well as the lack of rigorous
research on the subject.

Historically, the Federal Bureau of Investigation (FBI) collected and

published data submitted by each state through the Uniform Crime Report
(UCR). Until 1997 the FBI included a paragraph in their report noting that
the average rate for “unfounded” cases of forcible rape was eight percent as

20 Rape in America: A Report to the Nation. (1992). National Victim Center and Crime Victims Research and
Treatment Center, University of South Carolina, Charleston

21 Id.

2 Finkelhor, D. (1994). The international epidemiology of child sexual abuse. Child Abuse & Neglect, 18:
413-420.

23 Id.
24 Id.

8
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compared with that of other crimes which was only two percent.*” Cases
were counted as “unfounded” if:

=  There was insufficient evidence to determine if the intercourse was
consensual.

= Police were unable to locate the victim.

* The victim decided not to follow through with the prosecution.
* The victim repeatedly changed the account of the rape incident.
* The victim recanted.

* The allegation was found to be false.

One inconsistency with the UCR is that the definitions used in the report
do not include all aspects of sexual violence, only rape of women. As of
2004 the UCR still does not include data on rape and sexual assault of
males, victims with disabilities, children under the age of 12 years, and
sexual assault by anal or oral copulation.*

Another caveat to the information submitted for the UCR is that, while
data is provided to the FFBI by every state, not every police department
within each state submitted information. For example, a report from the
2004 Pennsylvania Annual Uniform Crime report indicated that 1,056 out
of 1200 jurisdictions in Pennsylvania submitted data.”” While a majority of
jurisdictions did report, it is unknown whether the data represented one
month or an entire year.

To remedy this inconsistency, Pennsylvania Senate Bill 668 was signed into
law by the Governor in 2004, which standardized UCR reporting.* The
law became effective in June 2005. It mandates and standardizes reporting
for all law enforcement agencies within Pennsylvania.

6. Victim Statistics.
“The overwhelming majority of sexual assaults are perpetrated against women.”

From 1992 — 2000, females victims accounted for 94 percent of all
completed rapes, 91 percent of all attempted rapes, and 89 percent of all
completed and attempted sexual assaults.”

It is difficult to determine the number of male victims of sexual violence
for a variety of reasons. As stated previously, the FBI Uniform Crimes
Report only tracks sexual assault data on female victims. Also, males who

% Federal Bureau of Investigation. (1997). Uniform Crime Reports. Retrieved on April 10, 2006 from, http:/
www.tbi.gov/ucr/Cius 97/97crime/97crime.pdf., p. 26.

26 Federal Bureau of Investigation (2004). Uniform Crime Reports. Retrieved on April 10, 2006 from, http:/
/www.fbi.gov/ucr/cius 04/

27 18 P.S.§ 20.501 et seq.

28 Id.

29 Id.
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are sexually abused are often reluctant to come forward or seek mental
health services because of overwhelming shame and embarrassment.

The few studies that do exist show rates of sexual violence against men to
be between five percent and 23 percent.” Because perpetrators target
vulnerable victims, it is not surprising that the prevalence of sexual abuse
against males with mental illnesses or mental health disorders has been
reported at rates as high as 32 percent.”!

7. Perpetrator Statistics.
“The majority of rapes and sexual assaults are committed by males.”

In single-oftender rapes and sexual assaults, the percentage of male
offenders is nearly 99 percent.”” Research about female sex oftending is
limited, but studies suggest that female sex oftending occurs more
frequently than reported and is most often directed toward children under
the care of the female.”

8. Delay in Reporting.
“An individual will immediately report their sexual assault.”

Research shows that victims do not immediately report their rape to
authorities; however, they may tell a friend, relative, or someone they
trust. While victims of burglary, theft, or robbery are likely to contact
authorities immediately, victims of sexual violence often need time to
process the event; particularly if they know their attacker. Reasons cited for
delayed reporting include:**

* Not identifying acquaintance rape as rape

* Fear of not being believed

* Fear of being blamed for the assault

* Unable to tell the whole story to police

* Fear of being blamed due to use of alcohol or drugs

* Lack of support

* Fear of how the case may be handled by the court system
* Fear of police

* Lack of understanding or knowledge of the court system

30 Belkin, D. S., Greene, A. F., Rodrique, J. R., & Boggs, S. R. (1994). Psychopathology and history of sexual
abuse. Journal of Interpersonal Violence, 9, 535-547.

31 Sigler, J.1. (2000). “Forced sexual intercourse among intimates”. Journal of Interpersonal Violence, 15(1).

32 Federal Bureau of Investigation (2004). Uniform Crime Reports. Retrieved on April 10, 2006 from, http:/
/www.fbi.gov/uct/cius 04/

33 Davin, P.A., Hilsop, J. C., & Dunbar, T. (1999). Female Sexual Abusers. Brandon, Vt.: Safer Society Press.

34 U.S. Department of Justice. (1997). Successfully Investigating Acquaintance Sexual Assault : A National
Training Manual for Law Enforcement. Retrieved June 20, 2006 from: http://www.evawintl.org/

Downloads/NCWP/PreliminaryMOD.pdf
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*  Wanting to “put it all behind them”

* Emotional attachment to the offender. Not wanting to get the
offender in trouble

* In incest cases, the victim may be concerned about the family
disruption.

Victims relate that encouragement from a friend is often the impetus for
reporting the assault to police.

1.4 THE IMPACT OF RAPE AND SEXUAL ASSAULT
ON THE VICTIM

Whether a person is assaulted by a stranger, an acquaintance, or someone they
know and trust, their life is irrevocably changed. A victim of burglary, for example,
may report losing a television or computer. A victim of rape or sexual assault will
often describe “a loss of their soul.”

The community at large seems to consider stranger sexual assault far more
damaging to victims than sexual assault by an acquaintance, friend, or spouse. In
reality, the adverse may be true. While every reaction is different, victims report
that that sexual violence impacts them regardless of the relationship or perceived
relationship to the perpetrator.”

A. Physical Injury From Rape and Sexual Assault in Female Adults and
Adolescents

1. Gross Body Injury in Female Adults and Adolescents

According to the U.S. Department of Justice report, Prevalence, Incidence,
and Consequences of Violence Against Women, 32 percent of women reported
physical injuries resulting from rape.”® Figure A illustrates the type of
injuries most frequently reported by sexual assault victims (this graph
includes injuries of male and female victims combined).”” As noted, bites,
welts, and bruises were the most common physical injuries sustained by
victims.

2. Genital Injury in Female Adults and Adolescents

In The Color Atlas of Sexual Assault (1997), authors Girardin, Faugno,
Seneski, Slaughter, and Whelan cite multiple studies that conclude “the
absence of genital injury does not provide proof that a rape did not

occur.”?®

35 U.S. Department of Justice. (2000). Full report of the prevalence, incidence, and consequences of violence
against women (NCJ Publications No. 183781, p. 49). Retrieved April 26, 2006, from U.S. Department of
Justice: http://www.ncjrs.gov/pdffiles1/nij/183781.pdf

% Id.

1.

38 Girardin, B.W., Faugno, DK, Seneski, P.C., Slaughter, L., & Whelan, M. (1997). Color atlas of sexual
assault (pp. 22-37).St. Louis, Missouri: Mosby-Year Book, Inc.
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Figure A: Percentage of Injured Adult Rape and Physical Assault Victims
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There are several factors that may impact whether or not genital injury is
observed after a sexual assault. The most common reasons identified by
medical personnel for lack of injury include: the lack of vaginal contact by the
perpetrator, delayed reporting of the assault, a lack of magnification technology,
tnexperience or insufficient training of the examiner, and finally, the perpetrator
is non-aggressive and/or the victim is non-resistive.”

Each of the reasons for lack of genital injury will be discussed below.

* In the first instance, if there is no contact with the vagina, it
would follow that there would be no genital injury.

* With delayed reporting, an examination delayed to 14 days post
assault will detect no acute findings.*

* Not using diagnostic equipment in the examination can decrease
the likelihood of diagnosing injury.

* A lack of Colposcopy magnification can drop the probability of
detecting genital injury from 87 percent when performed by a

39 Girardin, B.W., Faugno, D.K, Seneski, P.C., Slaughter, L., & Whelan, M. (1997). Color atlas of sexual
assault (pp. 22-37).St. Louis, Missouri: Mosby-Year Book, Inc.
40 I‘t
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Figure B: Methods to Determine Genital Injury From Sexual Assault

Technique

Direct Visual Inspection

Staining, Techniques:
Gentian Violet,
Lugol’s Solution,
Toludine blue, Fluorscein

Colposcopy

Description

Standard gynecologic and
forensic exam unaided by
magnification or staining

Media highlight areas of
abraded skin and
microlacerations. Staining
techniques make injury
more visible to the naked
eye.

Used to illuminate, magnity,
g
and photograph external
and internal gynecologic
structures. Repeated exams
not necessary because
photographs or digital
images can be obtained.

Findings on
Extent of Injury

Rates of injury found by
experienced examiners
showed between 27%-33%.

Investigators using
staining techniques
identified injury in 40%-
58% of sexual assaults.

Studies consistently show
a higher rate of injury
diagnosis with Colposcopy
than with direct visualiza-
tion or staining alone.

trained examiner, to between 10 percent and 30 percent by gross
visualization alone.”’ Colpsocopy is one of three methods currently
available to conduct rape exams. The other two are direct
visualization and staining.** Figure B lists and describes each
technique and provides an overview of their use in sexual assault
examinations.*’

* Lack of training or expertise is another impediment to diagnosing

injury.

* The use of minimal force by the perpetrator may not result in any
discernable injury.

* [f the victim is non-resistive, he or she may not sustain a physical

injury.**

41 Id.

42 Sommers, M.S., Fisher, B.S., & Karjane, H.M. (2005). Using colposcopy in the rape exam: heath care,
forensic, and criminal justice issues. Journal of Forensic Nursing, 1(1), 30-34.

43 Id.

4 Girardin, B.W., Faugno, D.K, Seneski, P.C., Slaughter, L., & Whelan, M. (1997). Color atlas of sexual
assault (pp. 23-24).St. Louis, Missouri: Mosby-Year Book, Inc.
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To correctly perform a forensic rape exam, physicians and nurses require
specialized training over and above what is received in their basic education
programs.* The need for individuals with this specialized skill resulted in
the development of national Sexual Assault Nurse Examiner (SANE)
training programs. Basic training programs for SANE nurses consist of at
least 40 hours of classroom instruction. Topics can include the definition of
the SANE role, collection of evidence, testing and treatment of STDs,
evaluation of other care needed, victim responses and crisis intervention,
assessment of injuries, documentation, courtroom testimony, collaborating
with community agencies, competent completion of an exam, and forensic
photography.*® Nurses are usually required to complete a certain number of
clinical hours as well.

According to Rebecca Campbell, Associate Professor of Community
Psychology and Program Evaluation at Michigan State University, “The
clinical case study literature suggests that SANE nurses are not only competent in
forensic evidence collections, but they are actually better at it because of  their
extensive training and experience.” Campbell notes that research in this area
consistently supports the use of SANE nurses in cases of sexual assault.*®

B. Psychological Effects Of Sexual Assault Crimes On Victims

Although a rape victim may not sustain physical injury, they may experience
long-term psychological, emotional, and physical consequences of sexual
assault.

The psychological eftects of rape on a victim may range from minimal to
severe and from short to long- lasting. Hanson reports (1996) that one-quarter
of women who are victims of sexual assault continue to have problems for
several years after the rape.* Hazelwood and Burgess also indicate that rape and
sexual assault are more likely to lead to post traumatic stress disorder, a DSM-
IV diagnosis, than any other traumatic event affecting civilians.”

45 Office on Violence Against Women, U.S. Department of Justice. (2004). A national protocol for sexual
assault medical forensic exams (U.S. DOJ Publication No. NCJ 206554).

46 Ledray, SANE Development and Operation Guide, p. 50.

47 VAWnet Applied Research Forum. (2004). The effectiveness of sexual assault nurse examiner programs.
Retrieved February 6, 2006 from, http://www.vawnet.org/Sexual Violence/Research/ VAWnetDocuments/
AR_Sane.php

48 I‘L

4 Crowell, N.A., & Burgess, A.W. (Eds.). (1996). Understanding violence against women. Washington
D.C.: National Academy Press.

5® Hazelwood, R.R. & Burgess, A.W. (Eds.). (1995). Practical rape investigation. Boca Raton, Fla.: CRC
Press.
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1. Common Psychological Reactions To Sexual Violence

Psychological reactions to rape and sexual assault mirror the reactions of
victims to other types of trauma such as war and natural disasters.”!

According to Timothy O. Woods, J.D., M.A., Director of Research and
Development at NSA and a frequent contributor to the Office for Victims
of Crime (OVC)

Sexual assault is one of the most traumatic types of criminal
victimization. Whereas most crime victims find it difficult to discuss
their victimization, sexual assault victims find it especially painfidl.
One obvious reason for this is the difficulty that many people have in
talking about sex. A more important reason, however, is that many
victims of sexual assaull are intensely traumatized not only by the
humiliation of their physical violation but by the fear of being severely
tnjured or killed.”

Kilpatrick notes (1996) that the fear of being injured or killed is equally
common among women who are raped by husbands or acquaintances as
among women who are raped by total strangers.”*

Victims of sexual assault may suffer anxiety, depression, and anger as the
result of an assault. Additionally, victims can sufter from social and sexual
problems and may also exhibit dissociative reactions.”* Dissociative
reactions are defined as

[TThe separation of ideas, feelings, information, identity, or
memories that would normally go together. Dissociation exists
on a continuum: At one end are mild dissociative experiences
common to most people (such as daydreaming or highway
hypnosis) and at the other extreme is severe chronic
dissociation, such as DID (MPD) and other dissociative disorders.
Dissociation appears to be a normal process used to handle trauma
that over time becomes reinforced and develops into maladaptive
coping.”

Three terms commonly used when discussing the psychological impact of
sexual violence are Rape Trauma Syndrome, Acute Stress Disorder, and Post
Traumatic Stress Disorder (PTSD).

51 Id.

52 Woods, T.O. (2000). First response to victims of crime: victims of sexual assault. (OVC Publication No.
176971). Washington D.C.: U.S. Department of Justice.

53 Crowell, N.A., & Burgess, A.W. (Eds.). (1996). Understanding violence against women. Washington
D.C.: National Academy Press.

34 Foa, E., & Rothbaum, B.O. (1998). Treating the trauma of rape: cognitive-behavior therapy for PTSD.
New York, NY: Guilford Publications.

55 American Psychiatric Association. (1994). Diagnostic and Statistical Manual of Mental Disorders (4th
ed.) Washington, D.C.: Author.
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While understanding Rape Trauma Syndrome may be helpful in identifying
common reactions to rape, the use of this term in court can be problematic
as it is not a diagnosis recognized as a DSM-IV diagnosable disease.”

2. Rape Trauma Syndrome

Rape Trauma Syndrome was initially identified by Ann Burgess and Lynda
Lytle Holmstrom in 1974.°” Ann Burgess is considered an expert on the
psychological impact of sexual violence and has authored nine textbooks
and written extensively on assessment and treatment of sexual assault
victims.

Burgess and Holstrom first wrote about Rape Trauma Syndrome in 1974
after observing similar physical and psychological responses in 92 adult
women who presented to an emergency department after being raped.”
Their research was groundbreaking because it dispelled the myth held by
law enforcement, medical personnel, and society at large that all rape
victims would be hysterical following their assault. What they found was
that although every victim responded differently, there were some
consistent physical, psychological, and emotional reactions among victims.

According to Burgess and Holmstrom, “Rape trauma syndrome is the acute
phase and long-term reorganization process that occurs as the result of forcible
rape or attempted forcible rape.” It usually involves an acute reactionary
phase and a secondary, coping or “re-grouping” phase.

According to Burgess and Holmstron, in the immediate aftermath of the
rape, the victim may demonstrate shock and disbelief. Within a few hours,
most exhibited two reactionary “styles”: either becoming openly emotional
or controlled and withdrawn. The openly emotional victim expressed fear,
anger, and anxiety, which manifested in crying and smiling. Those who
were controlled appeared calm and subdued and exhibited a flat aftect.*

During the first few weeks after the rape, victims report both physical and
emotional reactions. The physical reactions include: skeletal muscle tension,
overall physical soreness, nausea, change in appetite, and in some cases,
vaginal itching and infection. Emotionally, victims experienced fear,
humiliation, anger, and self-blame. Some reported violent dreams, a
constant fear of being attacked again, fear of crowds, and what is referred
to as ntrusive imagery. In this case, victims reported seeing the perpetrator

3¢ American Psychiatric Association. (2000). Diagnostic and statistical manual of mental disorders (4" ed.).
Washington, DC: Author.

57 Burgess, A.W., & Holmstrom, L.L. (1974). Rape trauma syndrome. American Journal of Psychiatry,
131(9),981-986.

58 Id.

59 Id.

% Burgess, A.W., & Holmstrom, L.L. (1974). Rape trauma syndrome. American Journal of Psychiatry,
131(9), 981-986.
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“everywhere.” Burgess and Holmstrom noted that during the second phase,
victims attempt to restore order to their life and regain a sense of control.”!

While the sample in this initial study was somewhat small, the symptoms
associated with Rape Trauma Syndrome have been confirmed in other
studies, as well as anecdotally, since 1974.

3. Acute Stress Disorder

Acute Stress Disorder (ASD) is a fairly new category in the Diagnostic and
Statistical Manual of Mental Disorders (DSM) and identifies reactions to
trauma that do not yet meet the criteria for PTSD.” Foa and Rothbaum in
Treating the Trauma of Rape, describe the role of Acute Stress Disorder
within the context of trauma and PTSD, “The primary difference between the
two disorders is duration of symptoms ... ASD occurs immediately following a
stressor, but if symptoms persist beyond one month, a diagnosis of PTSD should
be given.”

The DSM-IV defines the diagnostic criteria for Acute Stress Disorder as
follows:%*

(1) The person has been exposed to a traumatic event in which both of the
following were present:

(a) The person experienced, witnessed, or was confronted with an event
or events that involved actual or threatened death or serious injury,
or a threat to the physical integrity of seltf or others

(b) The person’s response involved intense fear, helplessness, or horror

(2) Either while experiencing or after experiencing the distressing event,
the individual has three (or more) of the following dissociative
symptoms:

(a) A subjective sense of numbing, detachment, or absence of
emotional responsiveness

(b) A reduction in awareness of his or her surroundings (e.g., “being in
a daze”)

(c) Derealization
(d) Depersonalization

(e) Dissociative amnesia (l.e., inability to recall an important aspect of
the trauma)

61 I‘L

2 American Psychiatric Association. (2000). Diagnostic and statistical manual of mental disorders (4™
ed.). Washington, DC: Author.

% Foa, E., & Rothbaum, B.O. (1998). Treating the trauma of rape: cognitive-behavior therapy for PTSD.
New York, NY: Guilford Publications.

% American Psychiatric Association. (2000). Diagnostic and statistical manual of mental disorders (4™
ed.). Washington, DC: Author.
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(3) The traumatic event is persistently re-experienced in at least one of the
following ways: recurrent images, thoughts, dreams, illusions, flashback
episodes, or a sense of reliving the experience; or distress on exposure to
reminders of the traumatic event.

(4) Marked avoidance of stimuli that arouse recollections of the trauma
(e.g., thoughts, feelings, conversations, activities, places, people).

(5) Marked symptoms of anxiety or increased arousal (e.g., difficulty
sleeping, irritability, poor concentration, hyper-vigilance, exaggerated
startle response, motor restlessness).

(6) The disturbance causes clinically significant distress or impairment in
social, occupational, or other important areas of functioning or impairs
the individual’s ability to pursue some necessary task, such as obtaining
necessary assistance or mobilizing personal resources by telling family
members about the traumatic experience.

(7) The disturbance lasts for a minimum of 2 days and a maximum of 4
weeks and occurs within 4 weeks after the traumatic event.

(8) The disturbance is not due to the direct physiological effects of
substance (e.g., a drug or abuse, a medication) or a general medical
condition accounted for by a Brietf' Psychotic Disorder, and is not merely
an exacerbation of a preexisting Axis I or Axis II disorder.

4. Post Traumatic Stress Disorder

Posttraumatic Stress Disorder (PTSD) initially described reaction patterns
in survivors of natural disasters and combatants in war.®” Since its
identification, it has been diagnosed in victims of criminal attacks,
accidents, and other traumatic events. According to Crowell and Burgess,
“Rape and sexual assault are more likely to lead to PTSD than other traumatic
events affecting crvilians, including robbery, the tragic death of close friends or
Jfamaly, and natural disaster.™

The DSM-IV defines the diagnostic criteria for PTSD as follows:

(1) The person has been exposed to a traumatic event in which both of the
following were present:

(a) The person experienced, witnessed, or was confronted with an event
or events that involved actual or threatened death or serious injury,
or a threat to the physical integrity of self or others.

(b) The person’s response involved intense fear, helplessness, or horror.
Note: in children, this may be expressed instead by disorganized or
agitated behavior.

8 Foa, E., & Rothbaum, B.O. (1998). Treating the trauma of rape: cognitive-behavior therapy for PTSD.
New York, NY: Guilford Publications.

66 Burgess, A.W., & Holmstrom, L.L. (1974). Rape trauma syndrome. American Journal of Psychiatry,
131(9),981-986.
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(2) The traumatic event is persistently re-experienced in one (or more) of
the following ways:

(a) Recurrent and intrusive distressing recollections of the event,
including images, thoughts or perceptions. Note: In young
children, repetitive play may occur in which themes or aspects of
the trauma are expressed.

(b) Recurrent distressing dreams of the event. Note: In children, there
may be frightening dreams without recognizable content.

(c) Acting or feeling as if the traumatic event were recurring (includes
a sense of reliving the experience, illusions, hallucinations, and
dissociative flashback episodes, including those that occur upon
awakening or when intoxicated). Note: in young children, trauma-
specific reenactment may occur.

(d) Intense psychological distress at exposure to internal or external
cues that symbolize or resemble an aspect of the traumatic event.

(3) Persistent avoidance of stimuli associated with the trauma and numbing
of general responsiveness (not present before the trauma), as indicated
by three (or more) of the following:

(a) Efforts to avoid thoughts, feelings, or conversations associated with
the trauma.

(b) Efforts to avoid activities, places, or people that arouse recollections
of the trauma.

(c) Inability to recall an important aspect of the trauma.

(d) Markedly diminished interest or participation in significant activities.
(e) Feeling of detachment or estrangement from others.

(f) Restricted range of aftect (e.g., unable to have loving feelings.).

(g) Sense of a foreshortened future (e.g., does not expect to have a

career, marriage, children, or a normal life span).

(4) Persistent symptoms of increased arousal (not present before trauma),

as indicated by two (or more) of the following:
(a) Difficulty falling or staying asleep.
(b) Irritability or outbursts of anger.
(c) Ditticulty concentrating.

(d) Hypervigilance.

(e) Exaggerated startle response.

(5) Duration of the disturbance (symptoms in B, C and D) is more than one
month.
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(6) The disturbance causes clinically significant distress or impairment in
social, occupational, or other important areas of functioning.

C. Recognizing The Traumatic Effects Of Court Proceedings

Victims consistently report that testifying in court can be as traumatic as the
original rape because they are forced to mentally relive the rape.®” The public
setting, the presence of the oftender and the difficulty of cross examination
may be very stressful and can return a victim to a state of crisis. The trauma
may be even more intense when the defendant is pro se and has the ability to

cross-examine the victim directly.”

Sometimes a victim can be so traumatized by the court proceedings that they
respond and react in a manner that seems illogical to the observer. The person

may giggle or laugh because of embarrassment or nervousness. They may have
a flat, unemotional affect as the result of depression or “dissociating”
themselves from the difficulty of testimony. At times, the victim may appear

meek and withdrawn or angry and combative. The unfortunate consequence of
these responses is that the jury may question the victim’s credibility when, in
actuality, it is simply the victim’s response to stress.

1.

Victim-Blaming and Its Impact on Offender Accountability

One of a victim’s greatest concerns is being blamed for inviting or causing
the sexual assault. It is a fear that prevents many from seeking medical help
or reporting their assault to law enforcement. Unfortunately, even victims
of stranger violence may be subjected to victim-blaming attitudes. “Why
were you walking alone?” “Why did you go out for cigarettes at 2:00 am?”
are common questions reported by victims. Parents, friends, and co-workers
may blame the victim through such statements as: “Why were you
drinking?” “Why did you go home with the guy?”

Research consistently demonstrates that perpetrators capitalize on victims’
vulnerabilities and inabilities to report or be believed. In fact, according to
David Lisak, Associate Professor of Psychology at the University of
Massachusetts, the key to a perpetrator’s success is identitying an
individual’s vulnerability and exploiting that vulnerability.”” A perpetrator
recognizes, for example, that an adolescent who is drinking is unlikely to
report an assault out of fear of being “busted” for underage drinking.

7 Pennsylvania Supreme Court (2003). Executive Summary Of The Report On Racial And Gender Bias
In The Justice System (pp.421-452). Harrisburg, PA: Author.

68 Id.

% Lisak, D. (2005, October). Predators: uncomfortable truths about campus rapists. Presented at the
International Sexual Assault, Domestic Violence, and Stalking Conference, Baltimore, MD.
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1.5 VICTIM’S RIGHTS

Victims of crime in Pennsylvania are granted a number of rights by
Pennsylvania’s Crime Victims Act.” “The rights extended to victims of crime in
Chapter 2 are to be honored and protected by law enforcement agencies,
prosecutors and judges in a manner no less vigorous than the protections afforded
criminal defendants.”” According to the Act, victims of crime have the following

rights:™

(1) To receive basic information concerning the services available for
victims of crime.

(2) To be notified of certain significant actions and proceedings
within the criminal and juvenile justice systems pertaining to their
case. This paragraph includes all of the following:

(1) Access to information regarding whether the juvenile was detained
or released following arrest and whether a petition alleging
delinquency has been filed.

(i1) Immediate notification of a juvenile’s pre-adjudication escape from
a detention center or shelter facility and of the juvenile’s
subsequent apprehension.

(ii1) Access to information regarding the grant or denial of bail to an
adult.

(iv) Immediate notification of an adult offender’s pretrial escape from a
local correctional facility and of the offender’s subsequent
apprehension.

(3) To be accompanied at all criminal and all juvenile proceedings in
accordance with 42 PA.CoNs.STAT.ANN. § 6336 (relating to conduct
of hearings) by a family member, a victim advocate or other
person providing assistance or support.

(4) In cases involving a personal injury crime or burglary, to submit
prior comment to the prosecutor’s office or juvenile probation
office, as appropriate to the circumstances of the case, on the
potential reduction or dropping of any charge or changing of a
plea in a criminal or delinquency proceeding, or, diversion of any
case, including an informal adjustment or consent decree.

(5) To have opportunity to offer prior comment on the sentencing of
a defendant or the disposition of a delinquent child, to include the
submission of a written and oral victim impact statement
detailing the physical, psychological and economic eftects ot the
crime on the victim and the victim’s family. The written statement
shall be included in any pre-disposition or pre-sentence report

018 PA.STAT. §§11.201—11.216.
118 PA.StaT. §§11.201.

72 Id.
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submitted to the court. Victim-impact statements shall be
considered by a court when determining the disposition of a
juvenile or sentence of an adult.

(5.1) To have notice and to provide prior comment on a judicial
recommendation that the defendant participate in a motivational
boot camp pursuant to the act of December 19, 1990 (PL. 1391,
No. 215), known as the Motivational Boot Camp Act.

(5.2) Upon request of the victim of a personal injury crime, to have the
opportunity to submit written comment or present oral testimony
at a disposition review hearing, which comment or testimony shall
be considered by the court when reviewing the disposition of the
juvenile.

(6) To be restored, to the extent possible, to the pre-crime economic
status through the provision of restitution, compensation and the
expeditious return of property which is seized as evidence in the
case when in the judgment of the prosecutor the evidence is no
longer needed for prosecution of the case.

(7) In personal injury crimes where the adult is sentenced to a State
correctional facility, to be:

(1) given the opportunity to provide prior comment on and to
recelve State post-sentencing release decisions, including
work release, furlough, parole, pardon or community
treatment center placement;

(i1) provided immediate notice of an escape of the adult and of
subsequent apprehension; and

(ii1) given the opportunity to receive notice of and to provide
prior comment on a recommendation sought by the
Department of Corrections that the offender participate in a
motivational boot camp pursuant to the Motivational Boot
Camp Act.

(8) In personal injury crimes where the adult is sentenced to a local
correctional facility, to:

(1) receive notice of the date of the release of the adult,
including work release, furlough, parole, release from a boot
camp or community treatment center placement; and

(i1) be provided with immediate notice of an escape of the adult
and of subsequent apprehension.

(8.1) If, upon the request of the victim of a personal injury crime
committed by a juvenile, the juvenile is ordered to residential
placement, a shelter facility or a detention center, to:
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(1) Receive prior notice of the date of the release of the
juvenile, including temporary leave or home pass.

(i1) Be provided with:
(a) immediate notice of an escape of the juvenile,

including failure to return from temporary leave or

home pass; and
(b) immediate notice of re-apprehension of the juvenile.

(iii) Be provided with notice of transfer of a juvenile who has
been adjudicated delinquent from a placement facility that is
contrary to a previous court order or placement plan
approved at a disposition review hearing and to have the
opportunity to express a written objection prior to the
release or transfer of the juvenile.

(9) If the adult is subject to an order under 23 Pa.CONs.STAT.ANN. §
6101 (relating to protection from abuse) and is committed to a
local correctional facility for a violation of the order or for a
personal injury crime against a victim protected by the order, to
receive immediate notice of the release of the adult on bail.

(10) To receive notice if an adult is committed to a mental health
facility from a State correctional institution and notice of the
discharge, transfer or escape of the adult from the mental health
tacility.

(11) To have assistance in the preparation of, submission of and follow-
up on financial assistance claims to the bureau.

(12) To be notified of the details of the final disposition of the case of
a juvenile consistent with 42 Pa.Cons.STaT.ANN. § 6336(f) (relating
to conduct of hearings).

(18) Upon the request of the victim of a personal injury crime, to be
notified of the termination of the courts’ jurisdiction.

1.6 BARRIERS TO DUE PROCESS IN COURT PROCEEDINGS

Even when the criminal justice system has responded appropriately, a victim or
defendant may face barriers due to limited English proficiency, a visual impairment,
or a cognitive disability. These barriers can interfere with a person’s understanding
of the criminal justice process and limit their ability to access services.

Scarce economic resources may also compromise a victim’s access to the criminal
justice system. If a victim lacks transportation or child care they may find it
difficult to arrive at the court house on time and remain there for the duration of a
trial. Victims also report that some employers are unwilling to give them time off
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to attend the trial. These victims find themselves forced to choose between justice
and employment.

1.7 THE ROLE OF THE VICTIM ADVOCATE IN
SEXUAL ASSAULT CASES

The victim advocate plays a particularly important role in cases of sexual assault.
While the prosecutor represents the Commonwealth, and the defense attorney
represents the defendant, the advocate’s entire job is to support the victim and
intervene on her behalf.

For a survivor of sexual assault, the medical and legal system can be frightening,
frustrating, and confusing. Dealing with forensic exams, insurance paperwork, law
enforcement, prosecutors, and judicial officials can be intimidating.” Meeting with
the myriad of people involved in prosecuting a case can be stressful and court
appearances overwhelming. The time and effort it takes for a case to go through
the legal system can make a victim reluctant to pursue the case.

Victims often recount how they have dealt with the emotional trauma of the
assault, only to have painful memories flood back when the case finally reaches
court. That emotional trauma may be intensified if it is the first time the victim
has seen the perpetrator since the preliminary hearing.

Victims also report that one of the most frustrating elements of the court process
is the continuance. While a continuance is often necessary, multiple continuances
can be emotionally and physically draining. Victims describe bracing themselves to
testify over and over, only to have the case continued.

Victim Advocates are available to help victims cope with the frustrating aspects of
the criminal justice system. Rape crisis centers provide advocates at no cost for
court accompaniment, counseling, and assistance with victim’s compensation
paperwork.

In fact, involvement of a victim advocate can be beneficial for the entire court
process. Research demonstrates that when a victim is working with an advocate,
she is more likely to stay committed to the prosecution of her perpetrator and
more willing to be involved in the court process.

3 The Pennsylvania Coalition Against Rape. (2000). The Trainer’s Tool Box. Chapter 9.
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1.8 OVERVIEW OF SEX OFFENDING BEHAVIOR

This section presents current research on sex offending behavior as well as provides
management strategies. Subsection A provides an overview of the causes of sex
offending behavior. Subsection B identifies a number of common behavioral
characteristics in this population. Subsection C examines promising research that
may help to explain the origins ot sex offending behavior. Subsection D provides
recommendations on “best practices” in sex oftender management.

A. Examining Causes of Sexual Aggression

A common question regarding rape is whether it is a crime of sex or power.
Literature as recent as 10 years ago identified the two primary motivations for
committing rape and sexual assault: to obtain sex and to exert power.™

Current research confirms that sexual aggression is more complex than
previously thought. According to Robert Prentky, a leading researcher on
sexual aggression:

With respect to diversity, we have moved well beyond our earlier
focus on impulsive, antisocial, criminals serving time in prison
for felony sexual assaults on strangers. Sexual coercion and
sexual aggression is expressed or manifest in a remarkably wide
range of behaviors, further underscoring the seriousness of
the problem.™

B. General Behavioral Characteristics

While characteristics vary, some commonalities do exist in this very
heterogeneous population

1. Sex Offenders are Overwhelmingly Male

The vast majority of sex offenders are male. According to the FBI Uniform
Crimes Report, males constituted 98 percent of the perpetrators arrested
for forcible rape and sexual assault in 2004.”

Research concerning female offenders is limited. What is known, however,
suggests that female sex offending occurs more frequently when a female is
in caretaking role such as babysitting. In fact, The Juvenile Justice Bulletin
(2001) reports that females accounted for 33 percent of sexual offenses
committed by babysitters.”

7 Chiroro, P., Bohner, G,, Viki, G., & Jarvis, C.I. (2004), Rape Myth Acceptance and Rape Proclivity: Expected
dominance versus expected arousal as mediators in acquaintance rape situations. Journal of Interpersonal
Violence, 19 (4),427-442.

> Prentky, R.A., Janus, E.S., & Seto, M.C. (Eds.). (2003). Sexually coercive behavior: Understanding and
management. Conference on Understanding and Managing Sexually Coercive Behavior, USA, 989, ix-
Xii.

76 F.B.I. Uniform Crime Report. (2004). Retrieved May 1, 2006, from http://www.tbi.gov/ucr/ucr.htm.

77 Juvenile Justice Bulletin (2001). Crimes against children by babysitters. Retrieved May 14, 2006 from,

www.ncjrs.gov/html/ojjdp/jjbul2001 9 4/page2.html.
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2. Recidivism Rates of Sex Offenders are Difficult to Calculate

Recidivism rates are difficult to track and even more difficult to interpret.
Hanson and Bussiere, (in Bynum, 2001)™ noted that in one study, child
molesters had a reconviction rate of 13 percent for sex oftenses and 37
percent for new, non-sex oftenses while rapists had a reconviction rate of
19 percent for sex offenses and 46 percent for new, non-sex offenses.”™ It is
important to note that these statistics rely only on records of re-arrest and
conviction.

A study by Ahlmeyer, Heil, McKee, and English (2000) questioned 36
imprisoned sex offenders who admitted to perpetrating against an average
of two victims. When questioned using a polygraph evaluation, the
offenders admitted to an average of 165 victims.*® The oftenses ranged
from rape and pedophilia to “non-contact” offenses including voyeurism,
exhibitionism, and obscene phone calls.

Drs. Lisak and Miller assessed 1,882 college men for acts of interpersonal
violence. They found that 120 of the participants self-reported acts that
met the legal definition of rape, but were never prosecuted by criminal
justice authorities.*’ Of these 120 “undetected rapists,” 63.3 percent
reported committing multiple acts which met the definition of rape, either
against the same or multiple victims. These findings have been mirrored in
other studies (Abel, Becker, Mittelman, Cunningham-Rathner, Rouleau, &
Murphy, 1987; Weinrott and Saylor, 1991).

3. The Role of Alcohol in Sexual Violence.

Research has consistently found a correlation to heavy drinking patterns
and aggressive behavior in general, and to sexual violence specifically.
Abbey confirms that high use of alcohol has been reported in between 50
percent and 75 percent of acquaintance rapes.*” Abbey’s earlier research
notes that men under the influence of alcohol are more likely to misperceive
ambiguous or neutral cues as suggestive of sexual interest and to ignore or
misinterpret cues of a woman’s lack of consent.* It is important to note
that excessive alcohol use is not a primary precipitant to sexual assault, but
simply reduces a perpetrator’s inhibitions.

8 Bynum, T. (2001). Recidivism of sex offenders. Center for Sex Offender Management. Retrieved on May
24,2006 from, http://www.csom.org/pubs/recidsexof.html

7 Groth, A. Nicholas and Ann Wolbert Burgess. (1980). “Male Rape: Offenders and Victims.” American
Journal of Psychiatry, 137(7): 806 —810.

8 Ahlmeyer,S., Heil, P., McKee, B., & English, K. (2000). The impact of polygraphy on admissions of
victims and offenses in adult sexual offenders. Sexual Abuse: A Journal of Research and Treatment,
12(2), 123-138.

81 Lisak, D., & Miller, P.M. (2002). The undetected rapist. Violence and Victims, 17 (1).

82 Abbey, A., Zawacki, T., Buck, P.O., Clinton, A.M., & McAuslan, P. (2001). Alcohol and sexual assault.
National Institute on Alcohol Abuse and Alcoholism (NIAAA). 25(1).

8 Abbey, A. (1991). Acquaintance rape and alcohol consumption on college campuses. Journal of American
College Health, 39.
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1.9

Another reason alcohol is associated with sexual assault is because it can be
used to increase a victim’s vulnerability. In fact, offenders will deliberately
seek out victims in an environment where alcohol is being consumed (bars,
social events, etc.).

Correlates of Sex Offending and Childhood Abuse.**

‘While some studies do demonstrate a link between child sexual
victimization and adult perpetration, it is difficult to identify the strength
of that correlation. Dr. Lisak notes that additional rigorous research needs
to be done before definitive conclusions can be drawn (personal
communication, July 12, 2006). He suggests that while childhood sex abuse
1s an important contributing factor, it does not produce the violent result
on its own.

RESEARCH ON SEX OFFENDING BEHAVIOR: WHAT IS
KNOWN AND WHY ISN'T MORE KNOWN?

A. Early Research

Early efforts to understand sex offending behavior most often focused on what is
referred to as the “stranger rapist.” As cited in Groth & Birnbaum, 1979, the FBI's
National Center for the Analysis of Violent Crime recognized four categories of

stranger rapists: %

(1) anger excitation

(2) anger retaliatory

(3) power assertive

(4) power reassurance

The four categories are summarized as follows: the anger excitation rapist was
more commonly known as a sexual sadist whose enjoyment comes from the
suffering of his victims. He was known to use brutal levels of force, often
resulting in the victim’s death.* The anger retaliatory rapist openly hates
women and wants to punish and degrade them.”” The power assertive rapist may

rape strangers or acquaintances and believes victims are merely objects to be
used for gratification.® The fourth and final category described by Groth and
Birnbaum is the power reassurance rapist.** This category of rapist is the least

8 Prentky, R.A., Knight, R.A., & Lee, A. F.S., (1997). Child sexual molestation: research issues (National
Institute of Justice, U.S. Department of Justice). Retrieved on May 28, 2006 from, http://

WWW.NC]IS.0rg.
8 Groth, A.N., & Birnbaum, H.J. (1979). Men Who Rape (pp12-44). New York, NY: Plenum Press.

86 I‘l.
87 I‘l.
88 I‘l.
89 I‘l.
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physically violent and is often motivated by a need to reassure himself of his
masculinity. While these characteristics have been used as recently as 1995
(Hazelwood and Burgess) they only broadly describe motivations for the
“stranger rapist.”

The “stranger rapist” categories should not be used when discussing
“acquaintance” or “non-stranger” rapists since they do not accurately describe
this type of offender.

B. Current Research

As described in section 1.6, sex oftfenders are a very heterogeneous population.
Their motivation for offending and risk of re-offending depends on a number
of factors including sexual deviancy and criminality. Because most will be
released back into the community, it is imperative for law enforcement,
prosecutors, and judges to fully understand the nature of sex offending.

1. Adult Sex Offender Typology

Emerging research shows that the discreet categories used to describe
patterns of sex offending may have been over-simplified. Dr. David Lisak
notes that initial studies show between 30 and 80 percent of offenders
“crossover” into other victim “types” (personal communication, July 12,
2006).

Using polygraph testing, researchers found a certain percentage of
offenders have victims outside their usual pattern of offending. Emerick
and Dutton concluded, that 55 percent of adolescent sex offenders
admitted to sexually assaulting children of both genders.” O’Connell also
found that 64 percent of adult rapists admitted during polygraph testing to
sexually assaulting a child.”!

Realizing that crossover oftending is more common than initially believed,
offender typology will be discussed in terms of general offending patterns.

a. Rapists

Dr. Lisak describes the behavior characteristics of the “non-stranger” rapist
as someone who has the need to dominate women, displays a deficit in
empathy, sees women as objects to be conquered, has hyper-masculine
attitudes, and believes the “rape myths.”** Figure C lists some of the
common stereotypical, false, and prejudicial beliefs contained in the Burt
Rape Myth Acceptance Scale.”

% Emerick, R.L., & Dutton, W.A. (1993). The effect of polygraph on the self-report of adolescent sex
offenders: Implications for risk assessment. Annals of Sex Research. 6, 84-103.

°1 O’Connell, M.A. (1998). Using polygraph testing to assess deviant sexual history of sex offenders.
(Doctoral dissertation, University of Washington, 1998). Dissertation Abstracts International, 49, M1
48106.

2 Lisak, D. (2005, Oct.) Predators: uncomfortable truths about campus rapists. Presented at End Violence
Against Women International: Conference on Sexual Assault, Domestic Violence, and Stalking.

% Burt, M.R. (1980). Cultural myths and support for rape. Journal of Personality and Social Psychology,
38(2),217-230.
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Figure C: Rape Myth Acceptance Scale

® A woman who goes to the home or apartment of a man on their first date implies
that she is willing to have sex

®  One reason that women falsely report rape is they frequently have a need to call
attention to themselves.

® In the majority of rapes, the victim is promiscuous or has a bad reputation.

= Jfa girl engages in necking or petting and she lets things get our of hand, it is her
own fault.

®  When women go around braless or wearing short skirts and tight tops, they are
just asking for trouble.

® [fa woman gets drunk at a party and has intercourse with a man she’s just met
there, she should be considered “fair game” to other males at the party who want
to have sex with her.

Much of Dr. Lisak’s research has centered on college-aged men who have
admitted to sexually aggressive behavior, but have not been arrested or
prosecuted (The Undetected Rapist). He found in his research that these
individuals:

Perceive themselves as having been more often hurt by women, as
having been decerved, betrayed, and manipulated. The appear to be
more attuned to power dynamics between men and women; more
often feel put down, belittled, and ridiculed.. ..

The behaviors described by Dr. Lisak are reflected in the work of
Malamuth, Sackloskie, Koss, & Tanaka (1991). They identity a constellation
of factors that, when combined, may create a “path to sex offending
behavior.”* Figure D illustrates the factors that contribute to sexually
aggressive behavior.

Malamuth (2003) also notes that while each of these variables alone can
contribute to sexually aggressive behavior, it is the cumulative eftect that is
more predictive.”” In other words, an individual from an abusive home
environment who is narcissistic, has low empathy for others, early
delinquent behavior, impersonal sexuality, and believes that violence against
women is acceptable is more likely to be sexually aggressive than an
individual with only one of the risk factors.

4 Malamuth, N.M., Sackloskie, R., Koss, M., & Tanaka, J. (1991). The characteristics of aggressors
against women: testing a model using a national sample of college students. Journal of Consulting
and Clinical Psychology, 59, 670-681.

5 Malamuth, N.M. (2003) Criminal and noncriminal sexual aggressors: Intergrating psychopathy in a
hierarchial-mediational confluence model. In R.A. Prentky, E.S. Janus, & M.C. Seto (Eds.), Sexually

coercive behavior: Understanding and management (pp. 33-58). NY: The New York Academy of
Sciences.
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Figure D: Factors that Contribute to Sexually Aggressive Behavior

Abusive Home Environment
(Parental Violence/
Abuse of Child)

Narcissism, Hostility
Toward Women

Attitudes Accepting Violence
Against Women

Early Delinquent Behavior

Impersonal Sexuality

(Early Sex and Promiscuity) Low Empathy Nurturance

v
SEXUAL
AGGRESSION

b. Child Molesters

When a sex offense involves an adult and child it is categorized as
pedophilia.”® This category can be further broken down by

* Gender preference: Male, female, or both (most pedophiles
demonstrate attraction to both males and females)

* Specificity or non-specificity: Within the family unit only, or
outside the family unit also.

* Exclusivity or non-exclusivity: Is the individual exclusively
attracted to children or are they also attracted to adults.

Early attempts to predict recidivism of child molesters focused almost
entirely on sexual deviancy (sexual preferences). Contemporary research
is showing that while deviant sexual interest is extremely important in

% Geffner, R., Franey, K.C., & Falconer, R. (2003). Adult sex offenders: Current issues and future
directions. In. R. Geftner, K.C. Franey, T.G. Arnold, & R. Falconer (Eds.) Identifying and treating sex
offenders (pp. 1-5). New York: The Haworth Press, Inc.
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2.

predicting recidivism, other factors should not be ignored. Antisocial
orientation, lifestyle instability, impulse control, and various personality
disorders also impact recidivism.

Juvenile Offenders

While a significant amount of research has been done on adult sex
offending behavior, juvenile sex-oftending behavior is still a relatively new
area of study. According to the Center for Sex Offender Management:

Currently, 1t is estimated that juveniles account for up to one-fifth
of all rapes and almost one-half of all cases of child molestation
committed each year (Barbaree et. al, 1993, Becker et. al, 1993,
Sickmund et. al, 1997). Adolescents age 13 to 17 account for the vast
majority of cases of rape and child molestation perpetrated by minors
(Davis and Leitenberg, 1987).°

Precursors to sexually-aggressive behaviour in youth include physical and
sexual abuse, exposure to aggressive role models, learning disabilities and
academic difficulty.”® Research also suggests exposure to pornography and
substance abuse may contribute to the development of sexual aggression in
youth.

Hunter and Becker, as well as Kahn and Chambers, found a history of
physical abuse in 20 percent to 50 percent and a history of sexual abuse in
40 percent to 80 percent of sexually abusive youth (Hunter and Becker,
1998, Kahn and Chambers, 1991). “Rates of physical abuse and sexual
victimization are even higher in samples of prepubescent and young female
sexual abusers (Gray et al, 1997, Mathews et al, 1997).7%

Exposure to aggressive role models was also found to be a risk factor,
particularly with male children.”® This risk factor can occur in isolation, but
may also be part of a cycle of child abuse and neglect. Also, between 30
percent and 60 percent of youth who sexually offend were found to have
learning disabilities.

Generally, juvenile sexual abusers fall into two categories: those who target
children and those who offend against peers or adults.'”’ Researchers
distinguish between the two groups based on the age difference between
the victim and the perpetrator (child perpetrators are considered to be
those who target children five or more years younger than themselves).'**

7 Center for Sex Offender Management. (1999). Understanding juvenile sexual offending behavior:
Emerging approaches and management practices. Retrieved on June 13,2006 from http://

www.scom.org/pubs/juvbrg10.html

% Id.
9 Id.
100 7.
7
102 14,
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Figure E provides a comparison between juveniles who oftfend against adults
and those who oftend against children.

For information on the disposition of juvenile cases, please see the
Pennsylvania Juvenile Delinquency Benchbook.'*

3. Female offenders

According to the U.S. Department of Justice, females comprise only one
percent of arrests for rape and eight percent of arrests for all other sex
offenses.’”* However, emerging research is showing an increase in female
sex offending. Finkelhor and Russell found that about 20 percent of child
sexual assaults were perpetrated by females.’”” Sexual abuse by women
often occurs in a care giving situation and may be committed in isolation or
as part of coercion by a male counterpart.’” Women who sexually molest
are often socially isolated and lack a sense of attachment. They are likely to
have a history of substance abuse, depression, and PTSD; and have a
history of childhood sexual and/or physical abuse.'”’

4. Offenders with Cognitive Disabilities

Although there are some unique challenges to managing sex oftenders with
developmental disabilities, it is important to remember that they pose the
same risk as sex offenders who do not have such disabilities. Their
disabilities do not cause sex offending behaviour; consequently, the
disabilities should not be used to excuse the behaviour. Treatment strategies
ordered in the criminal justice system or recommended by way of mental
health/human services should reflect these challenges.

C. Risk Factors for Re-offending

Hanson, Morton, and Harris note sexual recidivism rates of 10-15 percent after
five years, 20 percent after 10 years, and 30-40 percent after 20 years.'” It is
important to remember these numbers represent reported oftenses and do not
capture those that are unreported. Sexual recidivism for rapists and child
molesters appear similar, however rapists are more likely than child molesters to

13 Juvenile Court Judges Commission. (2003). Pennsylvania Juvenile Delinquency Benchbook.

104 U.S. Department of Justice. Criminal offender statistics. Retrieved on June 22, 2006 from: http://
www.ojp.usdoj.gov/bjs/crimoff.htm#sex.

105 Finkelhor D. & Russell, D. (1984). Women as perpetrators: review of the evidence, in Child Sexual
Abuse: New Theory and Research. NY: Free Press.

106K aplan, M.S., & Green, A. (1995).Incarcerated female sex offenders: a comparison of sexual histories
with eleven female non-sexual offenders. Sex Abuse: A Journal of Research and Treatment. 7,287-300.

107 Id.

1% Hanson, R.K., Morton, K.E., & Harris, J.R. (2003). Sexual offender recidivism risk: what we know and
what we need to know. In R.A. Prentky, E.S. Janus, & M.C. Seto (Eds.), Conference on Understanding
and Managing Sexually coercive behavior: Vol. 989. Sexually coercive behavior (pp. 154-156). NY: The
New York Academy of Sciences.

32 Chapter 1



The Dynamics of Sexual Violence Crimes

Figure E: Comparison Between Juveniles Who Offend Against Adults
and Those Who Offend Against Children.

Characteristics

Offend Against Adults

Offend Against Children

Victims

® Predominately assault
females.

= Assault mostly strangers
or acquaint.(Hunter et al,
In press).

® Females victimized at

slightly higher rates.

Nearly half assault at least
one male.

Up to 40 percent of
victims are either siblings
or relatives (Hunter et al,
In press).

Offense Patterns

More likely to commit
with other criminal
activity (Hunter et al, in
press).

Reliance on opportunity
and guile, particularly
when victim is a relative.

Trick child by using bribes
or threatening loss of
relationship (Hunter et al,
in press, Kaufman et al,
1996).

Social and Criminal
History

More likely to have
histories of non-sexual
criminal offenses.

Generally delinquent and
conduct-disordered.
(Hunter et al, in press,
Kaufman et al, 1996,
Richardson, et al, 1997).

Deficits in self-esteem and
social competency are
common.

Often lack skills and
attributes necessary for
forming and maintaining
healthy interpersonal
relationships (Awad and
Saunders, 1989, Monto et
al, 1998).

Behavior Patterns

® Display high levels of

aggression and violence.

More likely to use weapons
and cause injuries to their
victims. (Awad and
Saunders, 1989, Monto et
al, 1998).

Frequently display signs of
depression (Becker et al,
1991).

Youths with severe
personality and/or
psychosexual disturbance
may display high levels of
aggression and violence
(Becker and Hunter, 1993).
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recidivate with non-sexual violent offenses.'® Hanson and Brussiere (in
Hanson, R.K., Morton, K.E., & Harris, JR. 2003) found that the strongest
predictors of sexual recidivism are sexual deviance and general criminality.
They also identified prior sexual offenses, a history of selecting unrelated victims, or
male victims, the number of prior offenses, and antisocial personality as being
tmportant in predicting recidrvism. Researchers emphasize that “no single risk
factor is sufficient to predict whether a particular offender will re-offend or
not.”'"

110

Hanson, Morton, and Harris define risk factors as static, and dynamic.'” A
subset of the dynamic risk factors are “stable” and “acute”. Risk factors that
cannot change (static) include prior offenses, age, and other historical factors.
While they may prove useful for evaluating long-term recidivism, they provide
little direction on reducing risk. The researchers maintain that to change risk,
dynamic factors need to be considered. Stabile, dynamic factors may change
slowly, over months or years (or not at all), while acute, dynamic factors can
change over weeks, days, or even minutes.

What difterentiates the two is that stable dynamic factors have a relatively
lasting quality, like a propensity for drug or alcohol abuse, low remorse and
intimacy problems. Hanson, Morton, and Harris suggest that acute dynamic
factors are conditions that can change over a short period of time such as
sexual arousal or intoxication that may immediately precede a re-oftense.'"’

They note that “the identification of dynamaic factors that are associated with
reduced recidivism hold particular promise in effectively managing sex offenders
because the strengthening of these factors can be encouraged through various
supervision and treatment strategies.” '

The criminal justice community has been somewhat pessimistic about the
rehabilitation of sex offenders. As research on sex oftending behavior grows,
however, new strategies are being developed that hold promise in managing
this complex population of offenders. While strides have been made in sex
offender management, Dr. Robert Prentky cautions that a disconnect still
exists between knowledge and practice.

1% Hanson, R.K., Morton, K.E., & Harris, J.R. (2003). Sexual offender recidivism risk: what we know and
what we need to know. In R.A. Prentky, E.S. Janus, & M.C. Seto (Eds.), Conference on Understanding
and Managing Sexually coercive behavior: Vol. 989. Sexually coercive behavior (pp. 154-156). NY: The
New York Academy of Sciences.

110 Id.

111 Id.

12 Hanson, R.K., Morton, K.E., & Harris, J.R. (2003). Sexual offender recidivism risk: what we know and
what we need to know. In R.A. Prentky, E.S. Janus, & M.C. Seto (Eds.), Conference on Understanding
and Managing Sexually coercive behavior: Vol. 989. Sexually coercive behavior (pp. 154-156). NY: The
New York Academy of Sciences.

113 Id.

114 Id.
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According to Prenky:

Research knowledge about sexually coercive behavior and treatment
has grown tremendously over the last decade (Becker & Hunter, 1997;
Gilligan & Talbot, 2000; Hanson, 1998; Gallagher, Wilson,
Hirschfield, Coggeshall & MacKenzie, 1999), the fact remains that
policymakers, elected officials, the media, and criminal justice
practitioners still know relatively little about sex offending and how
to deal with it.'"’

D. Best Practices for Sex Offender Management

Within the last fifteen years, several high profile sexual assault cases have
galvanized the nation. Public outrage at what was perceived as lenient
treatment of sex offenders by the criminal justice system resulted in both
national and state policy changes. Most states, by way of legislation, have
increased penalties for those convicted of sex oftenses, implemented
community notification systems, and incorporated extensive and costly
monitoring systems.

In 1996, the U.S. Department of Justice brought together national experts to
examine sex offender management strategies.''* The participants in this
summit concluded that “best practices” for sex offender management included:

* Providing policymakers with solid, research-based information.

* Using a cross-disciplinary approach to management. Participants should
include individuals from academia and research, judges, prosecutors,
public defenders, victim advocates, and public health professionals.

* Devoting federal funds to supporting research and technical assistance.
(This recommendation resulted in the development of the Center for
Sex Oftender Management).

* Developing recommendations for appropriate prisoner reintegration
programs.

* Including victim advocacy groups in policy development.

* Evaluating responses before implementing them to avoid the
unintended consequences of “quick fixes.”

Although significant changes have already occurred, there is still much debate
between researchers and policy makers about how to manage sex offenders in
the community. While this section is not comprehensive, it does provide
information on what is considered “best practice” in sex offender management.

15 Prentky, R.A., Janus, E.S., & Seto, M.C. (Eds.). (2003). Sexually coercive behavior: Understanding
and management. Conference on Understanding and Managing Sexually Coercive Behavior (pp.
ix-xiii). NY: The New York Academy of Sciences.

116 Prentky, R.A., Janus, E.S., & Seto, M.C. (Eds.). (2003). Sexually coercive behavior: Understanding
and management. Conference on Understanding and Managing Sexually Coercive Behavior, USA,
989,1-7.
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These guidelines are based on recommendations from the Center for Sex
Oftender Management (CSOM). They suggest that sex offender management
programs should be collaborative, offer a victim-centered approach, provide
specialized sex oftfender assessment and treatment, implement specialized sex
offender supervision, and invest in prevention programs that focus on stopping
sexual violence before it occurs.'"”

According to CSOM, one of the most important strategies for eftective sex
offender management is interagency collaboration. Collaborations should
include the following agencies and individuals:

* Criminal justice system: judges and judicial personnel (it is recognized
that judicial independence must be maintained); prosecutors, defense
attorneys, law enforcement agents, and those responsible for processing
offenders through the criminal justice system.

* Correctional officials: Those responsible for preparing oftenders for
release into the community.

* Victim advocates and victim treatment providers: Those responsible for
helping the victim to navigate the criminal justice system.

" Sex offender treatment providers: Those who have specialized knowledge
of offender behavior and can provide recommendations for community
management.

* Additional groups or individuals that can participate on an “as needed”
basis. These members could include:

* Community leaders who can assist in educating the public about sex
offender behavior as well as assist in addressing community
concerns.

* Lawmakers who have an interest in sex oftender policy: Including
these individuals is key to assure that sex offender policy is based on
“best practice” models and that funding streams are directed to
support these models.

* Community agencies that can support offenders once they are
released into the community by providing housing and employment.

Other important components of sex offender management are specialized
assessment and treatment. Specific assessment tools implemented by trained
professionals are integral in detecting/identifying daily, on-going risk as well as
tuture risk. Specialized sex offender treatment should address the denial,
distortions, and manipulation so common to the sex offending population.
Treatment providers must be knowledgeable about relapse prevention
strategies, and use cognitive-behavioral techniques that address the complex
treatment needs of sex offenders.

17 Talbot, T., Gilligan, L., Carter, M. & Matson, S. (2002). An overview of sex offender management.
(Available at www.csom.org/pubs/csom_bro.pdf).
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Maintaining a victim-centered approach is imperative to protect both past and
future victims. Victim notification of offender release is key with these crimes.
A victim may have genuine safety concerns and need to be apprised if a
perpetrator is released into their community.

Specialized sex offender supervision is also imperative in assuring community
safety. Traditional supervision practices such as scheduled office visits and
phone contact are not adequate for supervising the sex oftender and should not
be used alone. Parole officers need to be specially trained to identify relapse
behaviors and have small case loads to provide adequate oversight. Supervision
must include collaboration between treatment providers, parole agents, victim
advocates, and law enforcement agents.

According to the Center for Sex Offender Management, “best practice” for sex
offender management includes:

* Relapse prevention and cognitive behavior techniques that are tailored
to meet the specialized needs of the oftender.

* Treatment programs to address marital and family issues, substance
abuse treatment, and educational and vocational needs.

* Appropriate employment and social support that builds on pro-social
relationships.

* Appropriate housing.

* Appropriate monitoring of the oftender in the community.
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General Provisions of Sexual Violence Crimes

2.1 CHAPTER OVERVIEW

This chapter discusses offenses from the Pennsylvania Crimes Code, as well as related
statutory definitions, regarding crimes of sexual violence and of a sexual nature.
The chapter is divided into twelve sections. Section 2.2 lists the statutory definitions
of terms typically found in sexual offenses, including:

* complainant;
= deviate sexual intercourse;
» forcible compulsion;
* indecent contact;
* serious bodily injury; and
* sexual intercourse.
Section 2.3 explains the law in Pennsylvania when the alleged assailant is a minor.

The remaining sections discuss the sexual offenses, including the statutory definitions,
elements, penalties, and, when appropriate, pertinent case law. The offenses are:

= Rape, Section 2.4
* Statutory Sexual Assault, Section 2.5;
* Involuntary Deviate Sexual Intercourse, Section 2.6;
= Sexual Assault, Section 2.7;
* Aggravated Indecent Assault, Section 2.8;
®» JIndecent Assault, Section 2.9;
* Indecent Exposure, Section 2.10;
= Incest, Section 2.11; and
* Invasion of Privacy, Section 2.12.
Offenses specifically against children are addressed in Chapter 3.

The standard of judicial construction for both crimes and provisions is well settled:
when the language of a statute is clear and unambiguous, it must be given eftect in
accordance with its plain and common meaning. 18 Pa. Cons. Stat. § 105
(provisions of the Crimes Code must be construed “according to the fair import of
their terms”); 1 Pa. Cons. Stat. § 1921(b) (“when the words of a statute are clear
and free from all ambiguity, the letter of it is not to be disregarded under the
pretext of pursuing its spirit.”); Commonwealth v. Kelley, 569 Pa. 179, 801 A.2d
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551 (2002). Finally, penal statutes are to be strictly construed in favor of the
accused. 1 Pa. Cons. Stat. § 1928(b)(1); Commonwealth v. Booth, 564 Pa. 228,
766 A.2d 843 (2001).

2.2 DEFINITIONS

A. Complainant
1. Definition

18 Pa. Cons. StaT. ANN. § 3101 defines “complainant” as: “An alleged victim
of a crime under this chapter.”

2. Credibility

The credibility of testimony by a complainant is to be evaluated in the same
manner as the complainant of any other crime. 42 Pa. Cons. StaT. ANN. §
3106.

18 PA.CoNs.STAT.ANN. § 3106.

Testimony of Complainants

The credibility of a complainant of an oftfense under this
chapter shall be determined by the same standard as is the
credibility of a complainant of any other crime. The testimony
of a complainant need not be corroborated in prosecutions
under this chapter. No instructions shall be given cautioning
the jury to view the complainant’s testimony in any other way
than that in which all complainants’ testimony is viewed.

Impeachment of the complainant is permissible. See In Interest of
Lawrence J., 456 A.2d 647, 649-650 (Pa. Super. 1983): evidence of
victim’s reputation in community for truth and veracity is admissible to
impeach the victim’s credibility; See also, Commonwealth v. Berry, 513
A.2d 410, 416 (Pa. Super. 1986).

(a) Corroboration
No corroboration is necessary.'

(b) Jury Instructions
No instruction is permitted that cautions the jury to view complainant’s
testimony any difterently than others.”

' Commonwealth v. Kunkle, 623 A.2d 336, 338 (Pa. Super. 1993), appeal denied, 536 Pa. 621, 637 A.2d
281 (1993). See 31 A.L.R.4th 120, MODERN STATUS OF RULE REGARDING NECESSITY FOR
CORROBORATION OF VICTIM’S TESTIMONY IN PROSECUTION FOR SEXUAL OFFENSE.

2 Commonwealth v. Barnosky,400 A.2d 168, 171 (Pa. Super. 1979).

8 Chapter 2



General Provisions of Sexual Violence Crimes

3. Rape shield law

Complainant’s Past Sexual Conduct Not Admissible: Evidence of specific
instances, opinions, or reputation of the complainant’s past sexual conduct is
generally not admissible. 18 Pa. Cons. StaT. ANN. § 3104 (a).

18 Pa.Cons.Stat.Ann § 3104.

Evidence of Victim’s Sexual Conduct

(a) General Rule.—Evidence of specific instances of the
alleged victim’s past sexual conduct, opinion evidence of the
alleged victim’s past sexual conduct, and reputation evidence
of the alleged victim'’s past sexual conduct shall not be admissible
in prosecutions under this chapter except evidence of the
alleged victim’s past sexual conduct with the defendant where
consent of the alleged victim is at issue and such evidence is
otherwise admissible pursuant to the rules of evidence.

(b) Evidentiary Proceedings.—A defendant who proposes to
ofter evidence of the alleged victim’s past sexual conduct
pursuant to subsection (a) shall file a written motion and offer
of proot at the time of trial. If, at the time of trial, the court
determines that the motion and offer of proot are sufficient
on their faces, the court shall order an in camera hearing and
shall make findings on the record as to the relevance and
admissibility of the proposed evidence pursuant to the standards
set forth in subsection (a).

(a) Exception: Complainant’s Past Sexual Conduct With
Defendant

Evidence of the complainant’s past sexual conduct with the
defendant is admissible if:

*  (Consent of the complainant is at issue, and

* Such evidence is otherwise admissible pursuant to the
rules of evidence.

Commonwealth v. Beltz, 329 A.2d 680, 684 (Pa. Super. 2003): the
trial court correctly refused to admit evidence that victim had sex
with another man earlier in the day because it was irrelevant as to
whether she had consensual sex with defendant later in the same

day.
At trial, the procedure is as follows:

(1) A defendant who wishes to introduce evidence of the
complainant’s past sexual conduct must file a written motion
and offer of proof at the time of trial. 18 Pa. Cons. Star.
ANN. § 3104 (b)®

3 Commonwealth v. Beltz, 829 A.2d 680, 684 (Pa. Super. 2003).
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The proffers of evidence relating to the past sexual conduct
of the alleged victim must not be vague, conjectural, or
speculative. Commonwealth v. Fink, 791 A.2d 1235, 1242
(Pa. Super. 2002).

(i) If the court determines that the motion and offer present a
prima facie right to present the evidence, the court must
hold an in camera hearing. 18 PA.CoNs. StaT. ANN. § 3104 (b)

(1i1) The court must make findings on the record as to the
admissibility of the proposed evidence pursuant to the
standard contained in § 3104 (a).

(b)  Exception: Bias Against Defendant

Evidence of the victim’s prior sexual activity with someone other
than the defendant, or of sexual activity with the defendant when
consent is not at issue, is admissible on the issue of her bias against
the detendant. Commonwealth v. Black, 487 A.2d 396, 400-401 (Pa.
Super. 1985)(en banc); Commonwealth v. Fink, 791 A.2d 1235 (Pa.
Super. 2002).* Admission conditioned upon:

* whether the proposed evidence is relevant to show bias or
motive or to attack credibility;

* whether the probative value of the evidence outweighs its
prejudicial effect; and

* whether there are alternative means of proving bias or
motive or to challenge credibility.

At trial, the procedure is as follows:

(1) in camera hearing similar to that outlined in 18 Pa. Cons.
StaT. ANN. § 8104.°

(i)  evidence will be excluded it “it would so inflame the minds
of the jurors that its probative value is outweighed by unfair
prejudice.”

* In Commonwealth v. Black, 487 A.2d 396 (Pa. Super. 1985)(en banc), the defendant sought to offer
evidence that the victim, the defendant’s daughter, was having a sexual relationship with her brother
whom the defendant had ejected from the house. The defendant argued that this prior instance of
sexual conduct was relevant to his defense, i.e., that the victim had fabricated the allegation of abuse
in order to remove her father from the home; that way her brother could return and resume the sexual
relations with her. The Superior Court held that a defendant has a right to confrontation under the Sixth
Amendment of the United States Constitution; therefore, the Rape Shield Law could not be used to
exclude relevant evidence that shows the bias of a witness or attacks the credibility of the witness.
Thus, relevant evidence of such past sexual conduct would be admissible as long as it would not “so
inflame the minds of the jurors that its probative value is outweighed by unfair prejudice.”

5 Commonwealth v. Black, 487 A.2d 396,401 (Pa. Super. 1985); Commonwealth v. Fink, 791 A.2d 1235
(Pa. Super. 2002).

¢ Commonwealth v. Black, 487 A.2d 396,401 (Pa. Super. 1985)(en banc); Commonwealth v. Stewart, 450
A.2d 732 (Pa. Super. 1982).
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Limitation: The decision of the Superior Court in Commonwealth
v. Black, 487 A.2d 396, 400-401 (Pa. Super. 1985)(en banc), has been
applied narrowly in a number of subsequent decisions, and “only
where the victim’s credibility was allegedly aftected by bias against
or hostility toward the defendant, or the victim had a motive to seek
retribution.” Commonwealth v. Boyles, 595 A.2d 1180, 1186 (Pa.
Super. 1991); Commonwealth v. Gaddis, 639 A.2d 462, 466 (Pa.
Super. 1994), appeal denied, 538 Pa. 665, 649 A.2d 668 (1994).

(c) Exclusion: Prior Sexual Assault

If the prior sexual conduct used to impeach the alleged victim was a
prior sexual assault, then 18 Pa. Cons. Stat. ANN. § 8104 does not
apply, and the evidence is evaluated under the general evidentiary
rules.

In Commonwealth v. Johnson, 536 Pa. 153, 638 A.2d 940 (1994),
the Supreme Court of Pennsylvania held that the Rape Shield Law
did not prohibit the admission of evidence regarding a prior sexual
assault suffered by the ten-year old victim when the defendant
sought introduction of the testimony to establish that the victim
was blaming him for the assault at the instigation of another
individual who had sexually assaulted her on a prior occasion.
Evidence of prior sexual assaults was not considered to be conduct
of the victim that would reflect upon her reputation for chastity, so
the Rape Shield Law did not apply. “Evidence that (the victim) had
been subject to a previous sexual assault would not reflect upon (her)
reputation for chastity. To be a victim is not “conduct” of the person
victimized. It would be illogical to conclude that the Rape Shield
Law intended to prohibit this type of testimony.” Id. at 942.”

4. Prompt Report

There is no requirement that a complainant promptly report allegations to a
public authority. 18 Pa. Cons. StaT. ANN. § 3105.

18 PA.CoNs.STAT.ANN. § 3105.

Prompt Complaint

Prompt reporting to public authority is not required in a
prosecution under this chapter: Provided, however, That
nothing in this section shall be construed to prohibit a defendant
from introducing evidence of the complainant’s failure to
promptly report the crime if such evidence would be admissible
pursuant to the rules of evidence.

7 See also Commonwealth v. Holder, 815 A.2d 1115, 1118-1119 (Pa.Super. 2003), appeal denied, 573 Pa.
703,827 A.2d 430 (2003).
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(a) Evidence of Failure to Report Promptly

If otherwise admissible, this section does not preclude the admission
of evidence of a failure to promptly report the allegations.® The
Pennsylvania Supreme Court stated in Commonwealth v. Lane, 521
Pa. 390, 898, 555 A.2d 1246, 1250 (1989), “The lack of a prompt
complaint by a victim of a crime, although not dispositive of the merits
of the case, may justifiably produce a doubt as to whether the offense
indeed occurred, or whether it was a recent fabrication by the
complaining witness.”

If a complaint is delayed substantially without any reasonable
explanation, an inference can be drawn regarding the credibility of
that complaint and against whether the incident in fact occurred.
Commonwealth v. Thomas, 904 A.2d 964, 969-970 (Pa.Super. 2006),
quoting Commonwealth v. Snoke, 525 Pa. 295, 300, 580 A.2d 295,
297 (1989).

Exception: There is an exception to the general rule of admissibility
if the victim was unable to comprehend the sexual attack. Although a
defendant may customarily use the failure to make a prompt complaint
to question the veracity of the victim’s testimony, an exception is when
the victim did not comprehend the offensiveness of the contact at the
time of its occurrence. In that case, the absence of an immediate
complaint may not be used to question whether the conduct did in fact
occur. For example, see:

=  Commonwealth v. Snoke, 525 Pa. 295, 302, 580 A.2d 295,
298 (1989)(victim was five years old and alleged attacker was
victim’s father).

=  Commonwealth v. Lane, 521 Pa. 390, 398, 555 A.2d 1246,
1250 (1989)(maturity of victim is key to determine relevancy
of lack of prompt complaint).

(b)  Hue and Cry Doctrine

Under the “hue and cry” doctrine, a prompt complaint allows for an
inference that the allegations are credible because there has been less
time for fabrication, while a complaint delayed without reasonable
explanation allows for the opposite inference. Commonwealth v.
Snoke, 525 Pa. 295, 580 A.2d 295 (1990).

(c) Jury Instructions

An instruction regarding prompt complaint is allowed when the fact
of a sexual assault is at issue and the complainant comprehends the
offensiveness of the assaults at the time of the conduct.

8 Commonwealthv. Jones, 672 A.2d 1353, 1358 (Pa. Super. 1996).
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Commonwealth v. Ables, 590 A.2d 334 (Pa. Super. 1991), appeal denied,
528 Pa. 620, 597 A.2d 1150(1991). The Pennsylvania Supreme Court
stated in Commonwealth v. Snoke, 525 Pa. 295, 580 A.2d 295 (1989),
“Specifically, where the actual occurrence of the assault is at issue in
the case, the trial judge is required to charge the jury as to the relevance
of a delay in disclosure and the significance of a prompt
complaint.” Id. at 302, 580 A.2d at 198 (emphasis added). See also,
Commonwealth v. Thomas, 904 A.2d 964, 970 (Pa.Super. 2006)

(d) Special Considerations Involving Minor Victims

Consideration should be given to factors inherent in cases involving
minor victims that may explain the delay without reflecting unfavorably
on the minor witness’s credibility:*

* Immaturity of the victim that would cause the child victim
not to appreciate the oftensiveness of the encounter and the
need for prompt disclosure;

* The lack of a prompt complaint might be made in order to
protect the truly guilty party, as in the case of a child
blaming an innocent party for the wrongdoing of a parent;

* When a parent tells a child to keep a secret and the child is of
tender years with no reason to question the parent;

* The age of the victim;
* The mental and physical condition of the victim;

* The atmosphere and physical setting in which the incidents
were alleged to have taken place;

* The extent to which the accused may have been in a position
of authority, domination or custodial control over the victim;

= Whether the victim was under duress.
B. Deviate Sexual Intercourse
1. Definition

18 Pa. Cons. StaT. ANN. § 3101 defines “deviate sexual intercourse” as
“Sexual intercourse per os or per anus between human beings and any form
of sexual intercourse with an animal. The term also includes penetration,
however slight, of the genitals or anus of another person with a foreign
object for any purpose other than good faith medical, hygienic or law
enforcement procedures.”

° These factors are set forth in Commonwealth v. Ables, 590 A.2d 334 (Pa. Super. 1991), appeal denied,
528 Pa. 620,597 A.2d 1150(1991), and in Commonwealth v. Snoke, 525 Pa. 295,302, 580 A.2d 295, 298
(1989).
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2. Types
(a)

(b)

(c)

14

Oral and Anal Intercourse
1 — sexual intercourse per os or per anus,
2 — between human beings;

Intercourse: the physical sexual contact between two individuals
that involves the genitalia of at least one person. Commonwealth v.
KRelley, 569 Pa. 179, 186, 801 A.2d 551, 555 (Pa. 2002).

Per Os or Per Anus: these terms describe oral and anal sex, i.e.,
intercourse “through or by means of the mouth or posterior
opening of the alimentary canal.” Commonwealth v. Relley, 569 Pa.
179, 186, 801 A.2d 551, 555 (Pa. 2002).

Oral Sex: “deviate sexual intercourse includes oral sex.”
Commonwealth v. Jacob, 867 A.2d 614, 617 (Pa. Super. 2005);
Commonwealth v. Wilson 825 A.2d 710, 714 (Pa. Super. 2003)
(insertion of testicles into victim’s mouth clearly constituted oral
intercourse).

Vaginal Oral Sex: “Deviate sexual intercourse is considered to have
occurred if one’s mouth or tongue penetrates the vaginal area of
another.” In Interest of J.R., 648 A.2d 28, 33 (Pa. Super. 1994),
appeal denied, 540 Pa. 584, 655 A.2d 515 (Pa. 1995).

Contrasted with Sexual Intercourse: Sexual intercourse is distinct
from deviate sexual intercourse in that sexual intercourse “also
includes intercourse in ‘its ordinary meaning.” Commonwealth v.
KRelley, 569 Pa. 179, 185, 801 A.2d 551, 555 (Pa. 2002).

Bestiality
1 — any form of sexual intercourse,

2 — with an animal;

Penetration With a Foreign Object

1 — penetration, however slight,

2 — of the genitals or anus of another person,

8 — with a foreign object for any purpose other than good
taith medical, hygienic or law enforcement procedures.

Foreign object: 18 Pa. Cons. Stat. ANN. § 3101 defines “foreign
object” as “[1]nclud[ing] any physical object not a part of the
actor’s body.”

Digital penetration: Digital penetration of the vagina, i.e., by a
finger, is not deviate sexual intercourse. Commonwealth v. Kelley,
569 Pa. 179, 186, 801 A.2d 551, 555 (Pa. 2002) (must be with a
foreign object, not a part of the human body).
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3. Penetration
(a) Oral Penetration Sufficient

It has been held that oral contact with the female genitalia is sufficient
to support the penetration requirement for IDSI.*

(b) Oral Penetration — Mouth or Tongue

An assailant can penetrate by use of the mouth or tongue.
Commonwealth v. Wilson, 825 A.2d 710, 714 (Pa. Super. 2003)."" Some
form of oral contact with the genitalia is all that is required."

C. Forcible Compulsion
1. Definition

18 Pa. Cons. STAT. ANN. § 3101 defines “forcible compulsion” as
“[cJompulsion by use of physical, intellectual, moral, emotional or
psychological force, either express or implied. The term includes, but is not
limited to, compulsion resulting in another person’s death, whether the
death occurred before, during or after sexual intercourse.”

2. Moral, Psychological or Intellectual Force

Forcible Compulsion “includes not only physical force or violence but also
moral, psychological, or intellectual force used to compel a person to engage
in sexual intercourse against that person’s will.”

Youthful victims: The appellate courts have recognized the influence an
adult has over a child. In Commonwealth v. Rhodes, 510 Pa. 537, 556, 510
A.2d 1217, 1227 (1986), the Pennsylvania Supreme Court stated:

There is an element of forcible compulsion, or the threat of
tforcible compulsion that would prevent resistance by a person
of reasonable resolution, inherent in the situation in which an
adult who is with a child who is younger, smaller, less
psychologically and emotionally mature, and less sophisticated
than the adult, instructs the child to submit to the performance
of sexual acts. This is especially so where the child knows and
trusts the adult. In such cases, forcible compulsion or the threat
of forcible compulsion derives from the respective capacities
of the child and the adult sufficient to induce the child to
submit to the wishes of the adult (“prevent resistance”), without

19 Commonwealth v. Trimble, 615 A.2d 48, 50 (Pa. Super. 1992); Commonwealth v. Ziegler, 550 A.2d 567,
569 (Pa. Super. 1988).

' See also, In the Interest of J.R., 648 A.2d 28, 33 (Pa. Super. 1994) appeal denied, 540 Pa. 584, 655 A.2d
515 (1995): “Deviate sexual intercourse is considered to have occurred if one’s mouth or tongue
penetrates the vaginal area of another”; Commonwealth v. L.N., 787 A.2d 1064, 1070 (Pa. Super. 2001),
alloc. denied, 569 Pa. 680, 800 A.2d 931 (2002) .

12 Commonwealth v. Trimble, 615 A.2d 48, 50 (Pa. Super. 1992).
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the use of physical force or violence or the explicit threat of
physical force or violence.

The Pennsylvania Supreme Court again recognized the forcible compulsion
1s demonstrated by an adult’s clear influence over an inexperienced child in
Commonwealth v. Fears, 575 Pa. 281, 305, 836 A.2d 52, 66 (2003), cert.
denied, 545 U.S. 1141 (2005), which involved a 32 year old man and a
twelve-year-old child.

3. Actual Force

The force needs to be such as to demonstrate an absence of consent,
inducing submission without further resistance.'

The “forcible compulsion” component requires the Commonwealth to
establish beyond a reasonable doubt that the defendant used either physical
force, a threat of physical force, or psychological coercion, since the mere
showing of a lack of consent does not support a conviction for Rape and/
or IDSI by forcible compulsion. Commonwealth v. Brown, 556 Pa. 131,
186, 727 A.2d 541, 544 (1999).

For example, in a rape prosecution, the evidence was sufficient for the jury
to find forcible compulsion, or threat of force, where evidence showed that
defendant physically assaulted victim; hit the victim in her face with a
pillow; held down the victim’s shoulders before and during intercourse; and
removed victim’s clothing. Commonwealth v. Jones, 672 A.2d 1353, 1354
(Pa. Super. 1996).

For example, in a rape prosecution, the evidence was sufficient for jury to
find forcible compulsion or threat of forcible compulsion, where the
defendant pinned victim against table and removed her pants and
undergarments; the victim failed to physically resist because of fear of
physical retribution. Commonwealth v. Richter, 676 A.2d 1232, 1234 (Pa.
Super. 1996), affirmed, 551 Pa. 507, 711 A.2d 464 (1998).

(a) Degree of Force

Pennsylvania courts have not drawn bright line rules regarding the
degree of force required; instead “the degree of that force is relative
and depends on the totality of the facts and circumstances of the
particular case.” See Commonwealth v. Riley, 643 A.2d 1090, 1091
(Pa. Super. 1994).

Factors to determine compulsion include:
(1) the respective ages of the victim and the accused;

(i)  the respective mental and physical conditions of the victim
and the accused;

13 Commonwealth v. Buffington, 574 Pa. 29,42, 828 A.2d 1024, 1031 (2003).
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(i)  the atmosphere and physical setting in which the incident
was alleged to have taken place;

(iv)  the extent to which the accused may have been in a position
of authority, domination or custodial control over the victim;

(v)  whether the victim was under duress.
See e.g, Commonwealth v. Ruppert, 579 A.2d 966 (Pa. Super. 1990).
(b) Resistance

The prosecution does not have to show that the complainant offered
any resistance towards the actor. 18 Pa. Cons. STaT. ANN. § 3107.

18 Pa. Cons. STAT. ANN. § 3107. Resistance Not
Required

The alleged victim need not resist the actor in
prosecutions under this chapter: Provided, however,
That nothing in this section shall be construed to
prohibit a defendant from introducing evidence that
the alleged victim consented to the conduct in
question.

As stated in the aforesaid section, the defense may introduce
evidence of non-resistance to demonstrate that the alleged victim
consented. As stated by the Pennsylvania Supreme Court in
Commonwealth v. Rhodes, 510 Pa. 537, 557 n. 14, 510 A.2d 1217,
1227 n. 14, (1986):

It is not necessary to prove that the victim actually
resisted in order to prove that the act of sexual
intercourse was against the victim’s will and/or
without consent. Section 3107 provides that the
“victim need not resist the actor in prosecutions
under” chapter 31 and makes it clear that lack of
consent is not synonymous with lack of resistance.
18 Pa. Cons. StaT. ANN. § 3107.

Therefore, the prosecution does not have to prove that the alleged
victim resisted the attack in order to prove that the sexual conduct
was against the victim’s will or without the victim’s consent.

D. Indecent Contact

1.

Definition

18 Pa. Cons. StaT. ANN. § 8101 defines “indecent contact” as “[a ny
touching of the sexual or other intimate parts of the person for the
purpose of arousing or gratitfying sexual desire, in either person.”
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2. Genitals

This sections’ plain meaning is that “indecent contact” occurs when there is
proscribed contact with the female or male genitals.

=  Commonwealth v. Gordon, 543 Pa. 513, 520, 673 A.2d 866, 869
(1996): defendant rubbed his penis against “buttocks/thigh/legs” of
victim.

* InreJR., 648 A.2d 28, 33 (Pa. Super. 1994), appeal denied, 540 Pa.
584, 655 A.2d 515 (1995): defendant licked vaginal area of victim.

3. Other Intimate Parts
Phrase “other intimate parts” does not refer solely to genitalia."*

= Commonwealth v. Capo, 727 A.2d 1126(Pa. Super. 1999), appeal denied,
561 Pa. 667, 749 A.2d 465 (1999): non-consensual attempt to kiss victim
on the mouth, and rubbing of her shoulders, back and stomach
considered indecent contact.

4. Touching

Not limited to hand or foot: The term touching is not limited to the hand
or foot; rather, the courts look to either the defendant’s body or the victim’s
body to determine if there has been a “touching” within the statute.'

= if any part of a victim’s body is brought into contact with a sexual
or intimate part of the defendant’s body, without the victim’s
consent, for the purpose of arousing or gratifying the sexual desire
in either person, such contact constitutes indecent contact.'

= if a sexual or intimate part of the victim’s body is brought into
contact with any part of the defendant’s body, without the victim’s
consent, for the purpose of arousing or gratifying the sexual desire
in either person, such contact constitutes indecent contact."”

No Direct Skin-to-Skin Contact Necessary: Touching occurs even
though there is no skin-to-skin contact.

=  Commonwealth v. Ricco, 650 A.2d 1084 (Pa. Super. 1994): touching
occurred when defendant placed victim’s hand on his genitals, even
though he was wearing underwear.

4 Commonwealth v. Capo, 727 A.2d 1126(Pa. Super. 1999), appeal denied, 561 Pa. 667, 749 A.2d 465
(1999).

15 Commonwealth v. Grayson, 549 A.2d 593, 596 (Pa. Super. 1988).

16 1d.

7 1d.
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E. Serious Bodily Injury

1. Definition

18 Pa. Cons. StaT. ANN. § 2301 defines “serious bodily injury” as: bodily injury

which creates:

= g substantial risk of death or,

" causes serious, permanent disfigurement,

" results in a protracted loss or impairment of the function of any bodily
member or organ.

2. Types

(a) Substantial Risk of Death

Commonwealth v. Caterino, 678 A.2d 389, 392-393 (Pa.
Super. 1996), appeal denied, 546 Pa. 652, 684 A.2d 555 (Pa.
1996): physical assault which resulted in victim’s broken nose
and severed artery constituted “serious bodily injury” when
victim could have bled to death. Note: broken nose and minor
facial lacerations alone are insufficient to constitute “serious
bodily injury”.

(b) Impairment of the Function of a Bodily Member

Commonwealth v. Nichols, 692 A.2d 181, 184 (Pa. Super.
1997): suffering a broken jaw and being confined to a liquid
diet constitute impairment of the function of a bodily
member.

Commonwealth v. Cassidy, 668 A.2d 1143, 1146 (Pa. Super.
1995), alloc. denied, 545 Pa. 660, 681 A.2d 176 (1996):
victim’s wearing of removable braces on her wrist and

back for two months comprised impairment of function

of a bodily member.

Commonwealth v. Phillips, 410 A.2d 832, 834 (Pa. Super.
1979): gunshot wound to leg, requiring two week stay in
hospital and resulting in inability to walk for one month,
considered serious bodily injury — protracted impairment of
tunction of a bodily member.

3. Injuries that Do Not Constitute “Serious Bodily Injury”

(a) Facial Injuries

Broken nose, two black eyes and facial lacerations not considered serious
bodily injury. Commonwealth v. Alexander, 477 Pa. 190, 194, 383
A.2d 887, 889 (1978).
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(b)

Blow to Head

Evidence that victim was struck on the head by a door, knocking her
to the floor, but not unconscious, was deemed insufticient to prove
serious bodily injury. Commonwealth v. Adams, 482 A.2d 583, 587
(1984).

F. Sexual Intercourse

1.

Definition

18 Pa. Cons. StaT. ANN. § 3101 defines “sexual intercourse” as “In addition
to its ordinary meaning, includes intercourse per os or per anus, with some
penetration however slight; emission is not required.”

(a)

(b)

Intercourse - Ordinary Meaning

The plain meaning of “intercourse” is “physical sexual contact
between individuals that involves the genitalia of at least one person
....7 In accord with Webster’s Third New International Dictionary
1177 (unabridged 1986)."

Penetration Requirement

The requirement is “penetration, however, slight”; there is no
requirement that penetration reach the vagina or “farther reaches of
the female genitalia....” Commonwealth v. Trimble, 615 A.2d 48, 50
(Pa. Super. 1992), citing Commonwealth v. Mcllvaine, 560 A.2d

155, 159 (Pa. Super. 1989); In re A.D., 771 A.2d 45, 49 (Pa. Super.
2001)."

Oral Penetration Sufficient: It has been held that oral contact with
the female genitalia is sufficient to support the penetration
requirement for IDSI.*° Both “deviate sexual intercourse” and “sexual
intercourse” include the phrase “penetration, however slight.” 18 Pa.
Cons. StaT. ANN. § 3101.

Oral Penetration — Mouth or Tongue: An assailant can penetrate
by use of the mouth or tongue. Commonwealth v. Wilson, 825
A.2d 710, 714 (Pa. Super. 2003).*' Some form of oral contact with
the genitalia is all that is required.”

18 Commonwealth v. Kelley, 569 Pa. 179, 186-187,801 A.2d 551, 555 (2002).

19 See generally, What constitutes penetration in prosecution for rape or statutory rape, 76 A.L.R.3d 163,
§3(1977).

20 Commonwealth v. Trimble, 615 A.2d 48, 50 (Pa. Super. 1992); Commonwealth v. Ziegler, 550 A.2d 567,
569 (Pa. Super. 1988).

2L See also, In the Interest of J.R., 648 A.2d 28, 33 (Pa. Super. 1994) appeal denied, 540 Pa. 584, 655 A.2d
515 (1995): “Deviate sexual intercourse is considered to have occurred if one’s mouth or tongue
penetrates the vaginal area of another”’; Commonwealth v. L.N., 787 A.2d 1064, 1070 (Pa. Super. 2001),
alloc. denied, 569 Pa. 680, 800 A.2d 931 (2002).

2 Commonwealth v. Trimble, 615 A.2d 48, 50 (Pa. Super. 1992).
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Digital Penetration: Digital penetration of the vagina is not sexual
intercourse. Commonwealth v. Relley, 569 Pa. 179, 186, 801 A.2d
551, 555 (2002) (penetration must be with a foreign object, not a part
of the human body).

Testimony of Victim Sufficient: The uncorroborated testimony of a
rape victim as to penetration, if believed by the jury, is sufficient to
support a rape conviction, and no medical testimony is needed to
corroborate a victim’s testimony. Commonwealth v. Poindexter, 646
A.2d 1211, 1214 (Pa. Super. 1994); Commonwealth v. Price, 616 A.2d
681, 685 (Pa. Super. 1992).

Penetration Proven Circumstantially: Circumstantial evidence may
be used to prove the element of penetration. Commonwealth v.
Stambaugh, 512 A.2d 1216, 1219 (Pa. Super. 1986) (gynecologist
testified that the complainant’s hymen was no longer intact).
Commonwealth v. Usher, 371 A.2d 995, 997-998 (1977). In
Commonwealth v. Xiong, 630 A.2d 446 (Pa. Super. 1993) (en banc),
appeal denied, 537 Pa. 609, 641 A.2d 309 (1994), the Superior Court
ruled that evidence that the victim’s hymen was no longer intact was
admissible as circumstantial evidence of penetration, but alone
insufficient to prove penetration. 630 A.2d at 454.

(c) Emission not required

Sexual intercourse occurs “with some penetration however slight;
emission is not required.” Commonwealth v. Fiebiger, 570 Pa. 583,
590, n.4, 810 A.2d 1233, 1237, n.4 (2002).

2.3 AGE OF ACCUSED

A. Age of Accused: Generally

If an accused is of eighteen years of age or older at the time of the
commission of the sexually violent crime, the prosecution is under the criminal
law and procedures. However, the Juvenile Act, 42 PA.CoNs.STAT.ANN. § 6301 et
seq., allows the prosecution of a juvenile*” in criminal court under two separate
circumstances. The first is a direct file under Section 6302 of the Juvenile Act,

2 The Juvenile Act defines child as: [a]n individual who: (1) is under the age of 18 years; (2) is under the
age of 21 years who committed an act of delinquency before reaching the age of 18 years; or (3) was
adjudicated dependent before reaching the age of 18 years and who, while engaged in a course of
instruction or treatment, requests the court to retain jurisdiction until the course has been completed,
but in no event shall a child remain in a course of instruction or treatment past the age of 21 years.
42 Pa.Cons.STAT.ANN. § 6302. Additionally, to fall under the definition of a “delinquent child” a juvenile
must be at least 10 years of age: “Delinquent child. A child ten years of age or older whom the court has
found to have committed a delinquent act and is in need of treatment, supervision or rehabilitation.” Id.
The juvenile court is divested of jurisdiction when an individual reaches 21 years of age: “Juvenile
court jurisdiction terminates at 21, regardless of whether or not appellants continue to pose a threat to
society. “ Commonwealth v. Zoller, 498 A.2d 436, 440 (Pa.Super. 1985).
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42 PA.CoNs.STAT.ANN. § 6302, and the second is a discretionary transfer
pursuant to Section 6355 of the Juvenile Act, 42 Pa.CoNs.STAT.ANN. § 6355(a).

B. Excluded Offenses from Jurisdiction of Juvenile Court
1. Direct File Crimes

Pursuant to 42 Pa.CoNs.STAT.ANN. § 6322(a), when a juvenile has committed
a crime, which includes murder, or any of the other offenses listed under
paragraph (2)(ii) or (iii) of the definition of “delinquent act” in 42
Pa.Cons.STAT.ANN. § 6302, the criminal division of the Court of Common
Pleas is vested with jurisdiction. Similarly, 42 Pa.CoNs.STAT.ANN. § 6355(e)
states that charges of murder, or any of the other offenses listed under
paragraph (2)(ii) or (iii) of the definition of “delinquent act” in 42
Pa.Cons.STAT.ANN. § 6302, requires that the offense be prosecuted in the
criminal division.

Under 42 Pa.Cons.STAT.ANN. § 6302 (definition of “Delinquent Act”), the
direct filing of adult criminal charges against a juvenile of age 15 years or
older is required for specified sexually violent felonies, as well as other
violent felonies, if a deadly weapon is used in the commission of the
sexually violent offense(s) stated below:

(i)  Rape as defined in 18 Pa.Cons.STaT.ANN. § 8121;

(i)  Involuntary deviate sexual intercourse as defined in 18
PA.CoNs.STAT.ANN. § 3123;

(i)  Aggravated indecent assault as defined in 18 PA.CoNs.STAT.ANN. §
3125;

(iv)  An attempt, conspiracy or solicitation to commit any of these
crimes, as provided in 18 PA.Cons.STaT.ANN. §§ 901, 902 and 903.

42 PA.CoNs.STAT.ANN. § 6302, Delinquent Act (2)(ii)

Furthermore, the direct filing of adult criminal charges against a juvenile
of age 15 years or older is required if the juvenile is currently charged and
has a previous adjudication of" any of the following sexually violent crimes,
among other violent crimes:

(i)  Rape as defined in 18 Pa.Cons.STaT.ANN. § 8121;

(i)  Involuntary deviate sexual intercourse as defined in 18
PA.CoNs.STAT.ANN. § 3123;

(i)  Aggravated indecent assault as defined in 18 PA.CoNs.STAT.ANN. §
3125;

(iv)  An attempt, conspiracy or solicitation to commit any of these
crimes, as provided in 18 PA.Cons.StaT.ANN. §§ 901, 902 and 903.

42 PA.CoNs.STAT.ANN. § 6302, Delinquent Act (2)(iii).
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If the circumstances of the offender’s age, prior juvenile history and current
offense(s) fall under Section 6302, then the offense(s) must be prosecuted under
the criminal law and procedures because the oftense(s) do not quality as
“delinquent acts” and therefore do not fall under the Juvenile Act. In such cases,
the juvenile court lacks subject matter jurisdiction ad initio. Commonwealth
v. D.S., 903 A.2d 582, 586 (Pa.Super. 2006); Commonwealth v. Sanders, 814
A.2d 1248, 1250 (Pa.Super. 2003), appeal denied, 573 Pa. 704, 827

A.2d 430 (2003); 42 PA.CONS.STAT.ANN. § 6322(a).

In a direct file case, the juvenile has the option of requesting treatment within
the juvenile system through a transfer process known as “decertification.”
See Commonwealth v. Aziz, 724 A.2d 371, 373 (Pa.Super. 1999), appeal
denied, 563 Pa. 670, 759 A.2d 919 (2000). In determining whether to transtfer
such a case from criminal division to juvenile division, “the child shall be required
to establish by a preponderance of the evidence that the transfer will serve
the public interest.” 42 PA.CoNs.STAT.ANN. § 6322(a). Pursuant to § 6322(a)
the trial court must consider the factors contained in 42 Pa.CoNS.STAT.ANN. §
6355(a)(4)(ii1) in determining whether the child has established that the transfer
will serve the public interest. The statutorily set factors are listed below.

The decision whether to grant decertification will not be overturned absent a
gross abuse of discretion. Commonwealth v. Aziz, 724 A.2d 371, 378,
(Pa.Super. 1999), appeal denied, 563 Pa. 670, 759 A.2d 919 (2000).

Discretionary Certification
(a) Certification to Criminal Court

The transfer of juvenile matters to an adult court for prosecution is
governed by statute, and applies to oftenders age 14 years or older.
The Juvenile Court, pursuant to 42 PA.CoNs.STAT.ANN. § 6355, must
review numerous factors:

42 PA.CoNS.STAT.ANN. § 6355
Transfer to Criminal Proceedings, provides:

(a) General Rule.—After a petition has been filed
alleging delinquency based on conduct which is
designated a crime or public offense under the laws,
including local ordinances, of this Commonwealth,
the court before hearing the petition on its merits
may rule that this chapter is not applicable and that
the offense should be prosecuted, and transfer the
offense, where appropriate, to the division or a judge

of the court assigned to conduct criminal
proceedings, for prosecution of the offense if all of

the following exist:

(1) The child was 14 or more years of age at the
time of the alleged conduct.
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A hearing on whether the transter should be
made is held in conformity with this chapter.

Notice of writing of the time, place, and purpose of
the hearing is given to the child and his parents,
guardian, or other custodian at least three days before

the hearing.

The court finds:

that there is a prima facie case that the child
committed the delinquent act alleged;

that the delinquent act would be considered a
telony if committed by an

adult;

that there are reasonable grounds to believe that
the public interest is served by the transfer of
the case for criminal prosecution. In determining
whether the public interest can be served, the
court shall consider the following tfactors:

(4)

the impact of the offense on the victim
or victims;

the impact of the offense on the
community;

the threat to the safety of the public or
any individual posed by the child;

the nature and circumstances of the
offense allegedly committed by the child;

the degree of the child’s culpability;

the adequacy and duration of
dispositional alternatives available under
this chapter and in the adult criminal
Jjustice system; and

whether the child is amenable to
treatment, supervision or rehabilitation
as a juvenile by considering the following
factors:

(I) age;

(IT) mental capacity;
(IIT)  maturity;
(

IV)  the degree of criminal
sophistication exhibited by the
child;
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(b)

(V) previous records, if any;

(VI)  the nature and extent of any prior
delinquent history, including the
success or failure of any previous
attempts by the juvenile court to
rehabilitate the child,;

(VII) whether the child can be
rehabilitated prior to the
expiration of the juvenile court
jurisdiction;

(VIII) probation or institutional reports,
if any;

(IX) any other relevant factors; and

(iv) that there are reasonable grounds to believe that
the child is not committable to an institution
for the mentally retarded or mentally ill.

(b) Chapter Inapplicable Following Transfer—The transfer
terminates the applicability of this chapter over the child with
respect to the delinquent acts alleged in the petition.

(c) Transfer at Request of Child.—The child may request
that the case be transferred for prosecution in which event the
court may order this chapter not applicable.

The emphasis of the court’s review is on what best serves the public
interest. To avoid certification when it is requested by the prosecution,
the juvenile must establish his amenability to the juvenile system, rather
than on the Commonwealth to prove a lack of amenability. In re J.B.,
909 A.2d 393, 396 (Pa.Super. 2006). The juvenile’s amenability to
treatment is one of several factors in determining whether the public
interest is served by transferring the case for criminal prosecution. See
Commonwealth v. Burley, 715 A.2d 430, 433 (Pa.Super. 1998), appeal
denied, 558 Pa. 606, 736 A.2d 602 (1999); 42 PA.CONS.STAT.ANN. §
6355(a)(4)(iil).

Appellate Review

When reviewing a trial court’s decision to certify a juvenile for trial as
an adult, the appellate court will not disturb the juvenile court’s
determination, absent a gross abuse of discretion. Commonwealth v.
McGinnis, 675 A.2d 1282 (Pa. Super. 1996). A gross abuse of discretion
is shown by “an exercise of manifestly unreasonable judgment based
upon partiality, prejudice or ill will.” Commonwealth v. Potts, 673
A.2d 956, 959 (Pa.Super. 1996).
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Appellate court will review the record to ensure that trial court gave
equal concern for the public interest with the rehabilitation of the child.
Trial court may not ignore the public interest determination required
by the Juvenile Act in 42 PA.CoNs.STAT.ANN. § 6355(a)(4) and focus
solely or primarily on the rehabilitative needs of the juvenile. In re
J.B., 909 A.2d 393 (Pa.Super. 2006).

2.4 RAPE

Types of Rape: Elements

1) Engaging in sexual intercourse with a complainant;**

2) In one of the following circumstances:

a)
b)

By forcible compulsion® (18 Pa. Cons. Stat. Ann. § 3121(a)(1));

By threat of forcible compulsion that would prevent resistance by a
person of reasonable resolution (18 PaA. Cons. Stat. ANN. § 8121(a)(2));

The complainant is unconscious or where the person knows that the
complainant is unaware that the sexual intercourse is occurring (18 PAa.
Cons. StaT. ANN. § 3121(a)(3));

The person has substantially impaired the complainant’s power to
appraise or control his or her conduct by administering or employing
without the knowledge of the complainant, drugs, intoxicants or other
means for the purpose of preventing resistance (18 Pa. CoNs. STAT. ANN.

§ $121(a)(4))
The complainant sufters from a mental disability which renders the
complainant incapable of consent (18 Pa. Cons. Stat. ANN. § 3121(a)(5));

The person engages in sexual intercourse with a complainant who is less
than 18 years of age. (18 Pa. Cons. Stat. ANN. § 8121 (¢));

The person violates Section 8121 and the complainant is under 13 years
of age and sufters serious bodily injury in the course of the offense. (18
Pa. Cons. StaT. ANN. § 3121 (d)).

A. Rape by Forcible Compulsion

1.

2.

Statutory

18 Pa. Cons. StaT. ANN. § 3121(a)(1).

Forcible Compulsion

The force necessary to support a conviction of rape ... need only be such as
to establish lack of consent and to induce the [victim7] to submit without

24 “Sexual intercourse” and complainant” are defined in Chapter 2, section 2.2.
%5 “Forcible Compulsion” is defined in Chapter 2, section 2.2.
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additional resistance. Commonwealth v. Berkowitz, 537 Pa. 143, 148, 641
A.2d 1161, 1163 (1994).

(a) Type of Force

There must be a showing of either physical force, a threat of
physical force, or psychological coercion, to satisty the “forcible
compulsion” requirement under 18 Pa. Cons. STaT. ANN. § 3121.
Commonwealth v. Berkowitz, 537 Pa. 143, 149, 641 A.2d 1161,
1164 (1994).

(b)  Degree of Force

The degree of force required to constitute rape is relative and
depends on the facts and particular circumstances of the case.
Commonwealth v. Berkowitz, 537 Pa. 143, 148, 641 A.2d 1161,
1163 (1994).

Statement of non-consent: A statement of non-consent, such as
when a victim says “no” throughout the sexual encounter, is relevant
to the issue of consent, but not relevant to the issue of force.
Commonwealth v. Berkowitz, 537 Pa. 143, 149, 641 A.2d 1161,
1164 (1994).

3. Consent

The essence of the criminal act of rape is involuntary submission to sexual
intercourse. Commonwealth v. Karkaria, 533 Pa. 412, 420, 625 A.2d 1167,
1170 (Pa. 1993). Therefore, effective consent to sexual intercourse will
negate a finding of forcible compulsion. Commonwealth v. Rhodes, 510
Pa. 537, 554, 510 A.2d 1217, 1225 (Pa. 1986).

(a) Mistake of Fact

In Rape or IDSI prosecutions, there is no reasonable mistake of fact
defense as to consent. Commonwealth v. Fischer, 721 A.2d 1111
(Pa. Super. 1998), appeal dismissed as improvidently granted, 560 Pa.
410, 745 A.2d 1214 (2000); Commonwealth v. Farmer, 758 A.2d
173 (Pa. Super. 2000), appeal denzed, 565 Pa. 637, 771 A.2d 1279
(2001)

(b)  Post-rape Trauma

Evidence of a victim’s post-rape trauma is admissible in order to
prove lack of consent. Commonwealth v. Pickford, 536 A.2d 1348,
1851-1352 (Pa. Super. 1987), appeal dismissed, 522 Pa. 506, 564 A.2d
158 (1989).

4. Rape Trauma Syndrome

An expert’s testimony concerning the effect of “rape trauma
syndrome” on a victim, i.e., her failure to identify the assailant
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shortly after the sexual assault because of an acute phase of “rape
trauma syndrome,” making ordinary functions difficult, improperly
enhanced the victim’s credibility in the eyes of jury, and, as such,
was inadmissible. Commonwealth v. Gallagher, 519 Pa. 291, 297,
547 A.2d 855, 358 (1988). The Court found equally inadmissible the
same expert’s opinion that the victim’s in-court identification five

years later was credible.

In Commonwealth v. Pickford, 536 A.2d 1348, 1351 n. 2 (Pa. Super.
1987), appeal dismissed, 522 Pa. 506, 564 A.2d 158 (1989), the Superior

Court described rape trauma syndrome as follows:

Rape trauma syndrome is one kind of post-traumatic
stress disorder. The essential feature of post-
traumatic stress disorder is the development of
characteristic symptoms after a psychologically
traumatic incident that is usually beyond the range
of ordinary human experience. Those symptoms
typically involve reexperiencing the traumatic
incident; numbing of responsiveness to, or lessened
involvement with, the external world; and a variety
of autonomic, dysphoric, or cognitive symptoms.

I[ts relevance to the issue of consent is that if the
victim exhibits the symptomology of rape trauma
syndrome, it is likely that she was in fact raped and
that she did not consent. Gallagher, 353 Pa. Super.
at 456-457, 510 A.2d at 751, (Cavanaugh, J.,
dissenting).

B. Rape by Threat of Forcible Compulsion

1.

2.

Statutory

18 Pa. Cons. StaT. ANN. § 3121(a)(2).

“Forcible Compulsion”

“Forcible compulsion” defined in Chapter 2, section 2.2.

Objective Standard

An objective standard is used in determining whether this circumstance is
present. Commonwealth v. Rhodes, 510 Pa. 537, 510 A.2d 1217 (1986).

Verbal Threats Sufficient

Verbal threats are sufficient to establish threat of forcible compulsion.

Commonwealth v. Montgomery, 687 A.2d 1131 (Pa. Super. 1996).
(Opinion by Olszewski, J., with Judges concurring in result.)
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5.

Implied Threats

If a physical assault occurs “shortly before sexual intercourse” and the
physical assault is unrelated to a desire to have sex, then there may be an
implied threat that not submitting to sexual intercourse will result in
turther physical abuse. “[17f the complainant acquiesced in the sexual
relations out of fears generated by the earlier assault, then she did not
‘consent’ to the sexual intercourse.” See Commonwealth v. Harvey, 27 Pa.
D & C.4th 171, 175-176 (Crawford Cty. 1994).

C. Rape When the Complainant is Unconscious or Unaware

1.

Statutory
18 Pa. Cons. StaT. ANN. § 3121(a)(3).
Purpose of Section

This subsection proscribing intercourse with “unconscious” persons was
enacted to proscribe intercourse with persons unable to consent because of
their physical condition. Commonwealth v. Price, 616 A.2d 681 (Pa. Super.
1992).

Sleeping Victim

A sleeping victim is unconscious for purposes of rape statute.
Commonwealth v. Price, 616 A.2d 681 (Pa. Super. 1992). This
circumstance is present so long as the complainant was unconscious when
sexual intercourse was initiated. Id. See also, Commonwealth v. Widmer,
560 Pa. 308, 744 A.2d 745 (Pa. 2000).

Unconscious Victim

A complainant is unconscious when she lacks the conscious awareness she
would possess in the normal waking state. Commonwealth v. Widmer,
560 Pa. 308, 744 A.2d 745 (QOOO).

Constructively Unconscious

A complainant may be constructively unconscious if his or her awareness is
severely impaired. Commonwealth v. Erney, 548 Pa. 467, 698 A.2d 56
(1997). The Pennsylvania Supreme Court has held that the statutory
elements of section 3121(a)(3) are established if the victim was
intermittently conscious and unconscious throughout an assault and was “at
all relevant times in such impaired physical and mental condition so as to be
unable to knowingly consent[.]]” Id., 548 Pa. at 473, 698 A.2d at 59. In
such cases, the victim’s submission to sexual intercourse is deemed
involuntary, and intercourse with her constitutes rape of an unconscious
individual. Id. See also, Commonwealth v. Lungin, 77 Pa. D. & C.4th 267
(Bucks Cty. 2005)
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D. Rape When the Assailant has Impaired the Complainant’s Power to Resist
1. Statutory
18 Pa. Cons. STaT. ANN. § 3121(a)(4).
2. Additional penalty

An additional penalty of up to ten years imprisonment and a fine of up to
$100,000 may be imposed on persons convicted under 18 Pa. CoNs. STAT.
ANN. § 3121(a)(4).

E. Rape When a Mental Disability Renders the Complainant Incapable of
Consent

1. Statutory
18 Pa. Cons. StaT. ANN. § 3121(a)(5).
2. Commonwealth’s Burden of Proof

The Commonwealth must prove the defendant acted intentionally,
knowingly, or recklessly regarding the victim’s mental disability for every
material element of the statutory provision.*

F. Rape of a Child
1. Statutory
18 Pa. Cons. StaT. ANN. § 3121 (c).
2. Elements of offense

A person commits the offense of rape of a child when the person engages
in sexual intercourse with a complainant who is less than 13 years of age.

3. Mistake as to age

It is no defense that the perpetrator did not know the age of the child or
reasonably believed that child to be the age of 18 years or older.

18 PA.CoNs.STAT.ANN. § 3102

Mistake as to Age

Except as otherwise provided, whenever in this chapter the
criminality of conduct depends on a child being below the
age of 14 years, it is no defense that the defendant did not
know the age of the child or reasonably believed the child to
be the age of 14 years or older. When criminality depends on
the child’s being below a critical age older than 14 years, it is
a defense for the defendant to prove by a preponderance of
the evidence that he or she reasonably believed the child to
be above the critical age.

26 See Commonwealth v. Thomson, 673 A.2d 357 (Pa. Super. 1996), appeal denied, 546 Pa. 679, 686 A.2d
1310(1996).
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Commonwealth v. Dennis, 784 A.2d 179, 181

(Pa. Super. 2001), appeal denzed, 568 Pa. 733, 798 A.2d 1287 (2002): Victim
of 12 years of age deemed incapable of consenting, therefore defendant
was criminally liable for rape, regardless of the victim’s consent or of
defendant’s purported belief that victim was 14 or 16.

G. Rape of a Child Resulting in Serious Bodily Injury

1.

Statutory
18 Pa. Cons. StaT. ANN. § 8121 (d).
Elements of Offense

A person commits the offense of rape of a child resulting in serious bodily
injury when the person violates this section, and the complainant is under
13 years of age and suffers serious bodily injury in the course of the offense.

Commonwealth v. Rerrigan, __ A.2d ___, 2007 WL 695292 (Pa.Super.
2007): the transmission of HPV and genital warts satisties the serzous bodily
imjury requirement because of the permanent nature of the disease, the fact
that the victim risks passing the virus to future sexual partners or children
she may choose to have through the birth canal, and because there is a
strong link between HPV and cervical and other genital cancers.

Mistake as to Age

It is no defense that the perpetrator did not know the age of the child or
reasonably believed that child to be the age of 13 years or older.

18 PA.CoNs.STAT.ANN. § 3102

Mistake as to Age

Except as otherwise provided, whenever in this chapter the
criminality of conduct depends on a child being below the age
of 14 years, it is no defense that the defendant did not know
the age of the child or reasonably believed the child to be the
age of 14 years or older. When criminality depends on the child’s
being below a critical age older than 14 years, it is a defense for
the defendant to prove by a preponderance of the evidence
that he or she reasonably believed the child to be above the
critical age.

H. Key Provisions

1.

Fundamental Nature of Rape

The essence of the criminal act of rape is involuntary submission to sexual
intercourse. Commonwealth v. Rarkaria, 533 Pa. 412, 420, 625 A.2d 1167,
1170 (1993).
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2. Penetration Necessary

Some degree of penetration, which, however slight, is sufficient to fulfill
the “penetration” element of rape. Commonwealth v. Fiebiger, 570 Pa.
588, 590, n.4., 810 A.2d 1233, 1237, n.4 (2002). See discussion Section

2.2(G)(1)(b).
3. Time of Offense

A criminal prosecution also requires proof beyond a reasonable doubt that
the accused committed the oftfense charged at the time specified within the
indictment. Commonwealth v. Karkaria, 533 Pa. 412, 420, 625 A.2d 1167,
1170 (1993).

4. No Resistance Necessary

“The victim of" a rape need not resist.” Commonwealth v. Berkowitz, 537
Pa. 143, 148, 641 A.2d 1161, 1163 (1994); 18 Pa. Cons. STAT. ANN. § 3107.
See discussion Section 2.2(D)(3)(b).

I. Penalties

Merger: Counts of rape and involuntary deviate sexual intercourse do not
merge for sentencing purposes if the convictions were supported by separate
facts, i.e., separate acts. Commonwealth v. Snyder 870 A.2d 336, 349 (Pa.Super.
2005).

1. Rape

Any offense listed under 18 Pa. Cons. Stat. ANN. § 8121(a) is graded as a
Felony of the First Degree. In accordance with 18 Pa. Cons. Stat. ANN. §
1103, in the case of a felony of the first degree, a term of imprisonment
shall be fixed by the court at not more than 20 years, and in accordance
with 18 Pa. Cons. StaT. ANN. § 1101, a fine not to exceed $ 25,000.

An additional penalty of up to ten years imprisonment and a fine of up to
$100,000 may be imposed on persons convicted where the person engaged
in sexual intercourse with a complainant and substantially impaired the
complainant’s power to appraise or control his or her conduct by
administering or employing, without the knowledge of the complainant,
any substance for the purpose of preventing resistance through the
inducement of euphoria, memory loss and any other effect of this
substance. 18 Pa. Cons. Stat. ANN. § 3121(b).

2. Rape of a Child

The oftense of rape of a child under 18 Pa. Cons. StaT. ANN. § 3121(c) is
graded as a Felony of the First Degree.

Notwithstanding the general provisions regarding sentencing for a Felony
of the First Degree, a person convicted of rape of a child “shall be
sentenced to a term of imprisonment which shall be fixed by the court at
no more than 40 years.” 18 Pa. Cons. StaT. ANN. § 8121(e)(1).
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3. Rape of a child resulting in serious bodily injury

The oftense of rape of a child resulting in serious bodily injury under 18 Pa.
Cons. StaT. ANN. § 3121(d) is graded a Felony of the First Degree.

Notwithstanding the general provisions regarding sentencing for a Felony
of the First Degree, a person convicted of rape of a child resulting in serious
bodily injury “shall be sentenced to a maximum term of life imprisonment.” 18
Pa. Cons. StaT. ANN. § 8121(e)(2).

2.5 STATUTORY SEXUAL ASSAULT

A. Statutory
18 Pa. Cons. StaT. ANN. § 3122.1
B. Elements of Offense

In the absence of additional circumstances sufficient to satisty the
requirements of 18 Pa. Cons. Stat. ANN. § 3121 (Rape), a person is guilty of
statutory sexual assault if that person engages in sexual intercourse with a
complainant and:

1) The complainant is under 16 years of age;

2) The defendant is four or more years older than the complainant; and

8) The complainant and the defendant are not married to each other.
C. Consent Not a Defense

Consent is not a defense to statutory sexual assault. Commonwealth v. Duffy,
832 A.2d 1132 (Pa. Super. 2008), appeal denied, 577 Pa. 694, 845 A.2d 816
(2004).

Statutory sexual assault and sexual assault are not greater and lesser included
offenses as lack of consent is a required element of sexual assault.

D. Mistake as to Age

When the criminal liability of the perpetrator depends on the victim being a
child who is below a critical age older than 14 years, it is a defense it the
defendant can show, by the standard of the preponderance of the evidence,
that the perpetrator reasonably believed that the child was above the critical
age.

18 PA.CoNs.STAT.ANN. § 3102

Mistake as to Age

Except as otherwise provided, whenever in this chapter the

criminality of conduct depends on a child being below the age

of 14 years, it is no defense that the defendant did not know

the age of the child or reasonably believed the child to be the

age of 14 years or older. When criminality depends on the child’s
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being below a critical age older than 14 years, it is a defense for
the defendant to prove by a preponderance of the evidence
that he or she reasonably believed the child to be above the
critical age.

E. Penalty

Statutory sexual assault is a felony of the second degree and the maximum
incarceration sentence is 10 years, and the maximum fine is $ 25,000.

2.6 INVOLUNTARY DEVIATE SEXUAL INTERCOURSE

Types of IDSI: Elements
1) Engaging in deviate sexual intercourse with a complainant;*’
2) In one of the following circumstances:
a) By forcible compulsion® (18 Pa. Cons. StaT. ANN. § 3123(a)(1)); or

b) By threat of forcible compulsion that would prevent resistance by a
person of reasonable resolution (18 Pa. Cons. StaT. ANN. §
8123(a)(2)); or

¢) The complainant is unconscious or the defendant knows that the
complainant is unaware of the fact that sexual intercourse is
occurring (18 Pa. Cons. StaT. ANN. § 3123(a)(8)); or

d) The defendant has substantially impaired the complainant’s ability
to control his or her conduct through the use of drugs, intoxicants
or other means without the complainant’s knowledge (18 Pa. Coxs.
StaT. ANN. § 3123(a)(4)); or

e) The complainant suffers from a mental disability which renders
the complainant incapable of consent (18 Pa. Cons. Star. ANN. §
8123(a)(5)); or

t) The complainant is less than 16 years of age and the defendant is
four or more years older than the complainant and the complainant
and person are not married to each other (18 Pa. Cons. STAT. ANN.
§ 3123(a)(7)); or

g) The person engages in deviate sexual intercourse with a complainant
who is less than 18 years of age (18 Pa. Cons. Stat. ANN. § 8123(b));
or

h) The person violates section 3123 and the complainant is less than
13 years of age and suffers serious bodily injury in the course of
the oftense (18 Pa. Cons. StaT. ANN. § 8123(¢)).

27 “Deviate sexual intercourse” and “complainant” are defined in Chapter 2, section 2.2.
2 “Forcible Compulsion” is defined in Chapter 2, section 2.2.
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A. IDSI By Forcible Compulsion
1. Statutory
18 Pa. Cons. StaT. ANN. § 3123(a)(1).

“The crime of involuntary deviate sexual intercourse occurs when the actor,
by physical compulsion or threats thereof, coerces the victim to engage in
acts of anal and/or oral intercourse.” Commonwealth v. Snyder, 870 A.2d
336, 351 (Pa.Super. 2005), quoting Commonwealth v. Zingarelli, 839 A.2d
1064, 1070 (Pa.Super. 2003), appeal denied, 579 Pa. 692, 856 A.2d 834 (2004).

2. Forcible compulsion

“Forcible compulsion” is discussed in Chapter 2, sections 2.2(D) and 2.4(B)(2).

B. IDSI By Threat of Forcible Compulsion
1. Statutory
18 Pa. Cons. StaT. ANN. § 3123(a)(2).
2. Objective Standard

An objective standard is used in determining whether this circumstance is
present. Commonwealth v. Rhodes, 510 Pa. 537, 510 A.2d 1217 (1986).

Verbal threats are sufficient to establish “forcible compulsion”.
Commonwealth v. Montgomery, 687 A.2d 1131 (Pa. Super. 1996) (Per
opinion of Olszewski, J., with Judges concurring in result.).

C. IDSI When the Complainant is Unconscious or Unaware
1. Statutory
18 Pa. Cons. StaT. ANN. § 3123(a)(8).
2. Lack of Consent

While neither rape involving an unconscious person nor involuntary deviate
sexual intercourse with an unconscious person references a lack of consent
as an element, “in either circumstance, the absence of consent is assumed
from the state of the victim.” Commonwealth v. Buffington, 574 Pa. 29,
42, 828 A.2d 1024, 1032 (Pa. 2003).

D. IDSI When the Assailant has Impaired the Complainant’s
Power to Resist

1. Statutory
18 Pa. Cons. STAT. ANN. § 3123(a)(4).
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E. IDSI When a Mental Disability Renders the Complainant Incapable of
Consent

1.

Statutory
18 Pa. Cons. StaT. ANN. § 3123(a)(5).
Intent

In Commonwealth v. Thomson, 673 A.2d 357 (Pa.Super. 1996), appeal
denied, 546 Pa. 679, 686 A.2d 1310 (1996), a forensic psychiatrist testified
that the victim was incapable of consenting to sexual intercourse because
she was mildly mentally retarded. The psychiatrist further testified that the
victim’s retardation was of the type noticeable by a lay person. There was
no rebuttal evidence by the defense as to the victim’s incapability to
consent. The Superior Court affirmed the trial court’s determination that
the evidence was sufficient to support the guilty verdict to Rape under
former section 3121(4): “[a] person commits a felony of the first degree
when he engages in sexual intercourse with another person not his spouse:
who is so mentally deranged or deficient that such person is incapable of
consent.” The Superior Court further held that the prosecution must prove
that the defendant “acted intentionally, knowingly or recklessly as to the
victim’s mental deficiency.” 673 at 859. See also, Commonwealth v. Carter,
418 A.2d 537 (Pa.Super. 1980).

F. IDSI With a Child

1.

Statutory
18 Pa. Cons. StaT. ANN. § 3123(b).
Elements of Offense

A person commits the offense of involuntary deviate sexual intercourse
with a child when the person engages in deviate sexual intercourse with a
complainant who is less than 13 years of age.

Mistake as to Age

It is no defense that the perpetrator did not know the age of the child or
reasonably believed that child to be the age of 13 years or older. 18 Pa.
Cons. StaT. ANN. § 3102.

G. IDSI With a Child Resulting in Serious Bodily Injury

1.

Statutory
18 Pa. Cons. StaT. ANN. § 3123(c).
Elements of Offense

A person commits the offense of involuntary deviate sexual intercourse
with a child resulting in serious bodily injury when the person engages in
deviate sexual intercourse with a complainant who is less than 13 years of

36

Chapter 2



General Provisions of Sexual Violence Crimes

age and the complainant suffers serious bodily injury in the course of the
offense.

Commonwealth v. Kerrigan, ___ A.2d ___, 2007 WL 695292 (Pa.Super.
2007): the transmission of HPV and genital warts satisfies the serious
bodily injury requirement because of the permanent nature of the disease,
the fact that the victim risks passing the virus to future sexual partners or
children she may choose to have through the birth canal, and because there
is a strong link between HPV and cervical and other genital cancers.

. Mistake as to Age

It is no defense that the perpetrator did not know the age of the child or
reasonably believed that child to be the age of 13 years or older. 18 Pa.
Cons. StaT. ANN. § 3102.

H. Penalties

1.

IDSI

Any oftense listed under 18 Pa. Cons. StaT. ANN. § 8123(a) is graded as a
Felony of the First Degree. In accordance with 18 Pa. Cons. StaT. ANN. §
1103, in the case of a felony of the first degree, a term of imprisonment
shall be fixed by the court at not more than 20 years, and in accordance
with 18 Pa. Cons. StaT. ANN. § 1101, a fine not to exceed $ 25,000.

. IDSI with a Child

Notwithstanding the general provisions regarding sentencing for a Felony
of the First Degree, a person convicted of involuntary deviate sexual
intercourse with a child “shall be sentenced to a term of imprisonment
which shall be fixed by the court at no more than 40 years.” 18 Pa. Coxs.
STaT. ANN. § 3123(d)(1).

. IDSI with a Child with Serious Bodily Injury

Notwithstanding the general provisions regarding sentencing for a Felony
of the First Degree, a person convicted of involuntary deviate sexual
intercourse with a child resulting in serious bodily injury “shall be sentenced
to a maximum term of /ife imprisonment.” 18 Pa. Cons. Stat. ANN. §
3123(d)(2).

2.7 SEXUAL ASSAULT

A. Statutory

18 Pa. Cons. Stat. Ann. § 8124.1.
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B. Elements of Offense

1) Engaging in sexual intercourse or deviate sexual intercourse with a
complainant;*

2) Without the complainant’s consent.

C. Evidence

Victim’s uncorroborated testimony is sufficient evidence to support a sexual
assault conviction. Commonwealth v. Shaffer, 763 A.2d 411 (Pa. Super. 2000).

Circumstantial evidence may be used to show intent to commit sexual assault.
Commonwealth v. Pasley, 743 A.2d 521 (Pa. Super. 1999), appeal denied, 563
Pa. 674, 759 A.2d 922 (2000).

D. No Requirement of “Forcible Compulsion”

This section of the Crimes Code, 18 Pa. Cons. StaT. ANN. § 3124.1, was enacted
in response to the Pennsylvania Supreme Court’s decision in Commonwealth v.
Berkowitz, 537 Pa. 143, 641 A.2d 1161 (1994). The statute was intended to fill
the loophole left by the Rape and IDSI statutes by criminalizing non-
consensual sex where the perpetrator employs little or no force.”® See also
Commonwealth v. Buffington, 574 Pa. 29, 42 n.13, 828 A.2d 1024, 1032 n.13
(2008).

In order to sustain a sexual assault conviction, resistance is not required.
Commonwealth v. Andrulewicz, 911 A.2d 162, 165 (Pa.Super. 2006).

E. Institutional Sexual Assault
1. Statutory
18 Pa. CoNs. STAT. ANN. 8124.2.
2. Elements of Offense
1) defendant who is an employee or agent of any of the following:
a) the Department of Corrections,

b

county correctional authority,

@)

youth development center,

o,

youth forestry camp,

)
)
)
)

)

state or county juvenile detention facility,
t) other licensed residential facility serving children or youth, or

¢) mental health or mental retardation facility or institution.

2 To be convicted under this section, a defendant must act intentionally, knowingly, or recklessly.
Commonwealth v. Mayfield, 832 A.2d 418 (Pa. Super. 2003).

30 Theresa A. McNamara, Act 10: Remedying Problems of Pennsylvania’s Rape Laws or Revisiting
Them?,10 Dick.L.Rev. 203,210-214 (1996).
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2) who engages in sexual intercourse, deviate sexual intercourse or

indecent contact with an inmate, detainee, patient or resident.

The defendant must “intentionally, knowingly or recklessly” engage in
conduct with an inmate, detainee, patient, or resident. Commonwealth
v. Mayfield, 574 Pa. 460, 475, 832 A.2d 418, 427 (2008).

F. Penalties

1.

Sexual Assault

Sexual Assault is a Felony of the Second Degree, and the maximum
incarceration sentence is 10 years, and the maximum fine is $ 25,000.

Institutional Sexual Assault

Institutional Sexual Assaultis a Felony of the Third Degree, and the maximum
incarceration sentence is 7 years, and the maximum fine is $ 10,000.

2.8 AGGRAVATED INDECENT ASSAULT

A. Statutory

B.

18 Pa. Cons. STaT. ANN. § 3125.

Elements of Offense

1) engaging in penetration, however slight, of the genitals or anus of a
complainant with any part of a person’s body;

2)

for any purpose other than good faith medical, hygienic or law enforcement
procedures;

under one of the following circumstances:

a)
b)

)

f)

without consent from the complainant; or
torcible compulsion;®!

threat of forcible compulsion that would prevent resistance by a
person of reasonable resolution; or

the complainant is unconscious or other circumstances where the
defendant is aware that the complainant does not realize penetration
1s occurring; or

the defendant has substantially impaired the complainant’s ability to
control his or her conduct through the use of intoxicants or other
means without the complainant’s knowledge; or

the complainant suffers from a mental disability which renders the
complainant incapable of consent; or

g) the complainant is less than 13 years old; or

31 “Forcible compulsion™ is defined in Chapter 2, section 2.2.
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h) the complainant is less than 16 years old, the defendant is four or
more years older than the complainant, and the defendant and the
complainant are not married to each other.

C. Digital Penetration

Aggravated indecent assault includes evidence of digital penetration.
Commonwealth v. Relley, 569 Pa. 179, 801 A.2d 551 (2002).

D. Victim’s Testimony

Victim’s uncorroborated testimony is sufficient evidence to support an
aggravated indecent assault conviction. Commonwealth v. Shaftfer, 763 A.2d
411 (Pa. Super. 2000).

E. Aggravated Indecent Assault of a Child
1. Statutory
18 Pa. Cons. StaT. ANN. § 3125 (b).
2. Elements
1) Violation of subsections (a)(1)-(6); and
2) The complainant is under 13 years old.
F. Penalties
1. Aggravated Indecent Assault

Aggravated indecent assault is a Felony of the Second Degree, and the
maximum incarceration sentence is 10 years, and the maximum fine is $
25,000.

2. Aggravated Indecent Assault of a Child

Aggravated indecent assault of a child is a Felony of the First Degree, and
the maximum incarceration sentence is 20 years, and the maximum fine is $
25,000.

2.9 INDECENT ASSAULT

A. Statutory
18 PA.CoN.STAT.ANN. §3126
B. Elements of Offense

1) having indecent contact with a complainant or causing the complainant to
have indecent contact with the defendant

2) in one of the following circumstances:
a) the absence of the complainant’s consent; or

b) forcible compulsion; or
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c) threat of forcible compulsion that would prevent resistance by a person
of reasonable resolution; or

d) the complainant is unconscious or other circumstances exist where the
defendant is aware that the complainant does not realize that indecent
contact is occurring; or

e) the defendant has impaired the complainant’s ability to control the
complainant’s conduct through the use of intoxicants or other means
without the complainant’s knowledge; or

t) the complainant suffers from a mental disability which renders the
complainant incapable of consent; or

g) the complainant is less than 13 years old; or

h) the complainant is less than 16 years old, the defendant is four or more
years older than the complainant, and the complainant and the
defendant are not married to each other.

C. Evidence

Indecent contact occurs when any part of the victim’s body comes into contact
with a sexual or intimate part of the defendant’s body, without the victim’s
consent, for the purpose of arousing or gratifying sexual desire in either
person. See Commonwealth v. Grayson, 549 A.2d 593 (Pa. Super. 1988).

Indecent contact includes contact over clothing, no matter how thick, and
indecent assault is not entirely dependant upon the defendant’s success.
Commonwealth v. Capo, 727 A.2d 1126 (Pa. Super. 1999); Commonwealth v.
Ricco, 650 A.2d 1084 (Pa. Super. 1994).

Mental Disability: When the complainant has a mental disability which makes
her incapable of consent, the Commonwealth has no burden of proving
defendant knew the victim’s mental status. Commonwealth v. Crosby, 791
A.2d 366 (Pa. Super. 2002).

Victim’s uncorroborated testimony is sufficient evidence to support an indecent
assault conviction. Commonwealth v. Shaffer, 763 A.2d 411 (Pa. Super. 2000).

Youthful victim: Evidence supported conviction for indecent assault based
upon six year old victim’s testimony that “defendant, her father, pulled her
pajamas down while she was in his room, told her his pee-pee hurt, put his penis
in her bottom, and told her not to tell anybody.” Commonwealth v. Cesar,
911 A.2d 978, 986 (Pa.Super. 2006).

D. Penalties
1. Complainant Under 13 Years

Indecent assault when the complainant is under the age of 13 is
Misdemeanor of the First Degree, and the maximum incarceration
sentence 1s 5 years, and the maximum fine is $ 10,000.
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2. Other Categories

All other categories of Indecent assault are Misdemeanors of the Second
Degree, and the maximum incarceration sentence is 2 years, and the
maximum fine is $ 5,000.

2.10 INDECENT EXPOSURE

A.

Statutory

18 Pa. Cons. Stat. ANN. § 8127

Elements of Offense

1) exposure of genitals in any public place; or

2) exposure of genitals in any place where there are other persons present
whom the defendant should know this conduct is likely to oftend, affront, or
alarm.

Evidence

The Commonwealth must establish that the defendant intended to arouse or
gratify sexual desire of himself or someone else. Commonwealth v.
Rodriguez, 442 A.2d 803 (Pa. Super. 1982).

It is not necessary for the Commonwealth to prove intent to offend, atfront, or alarm.
Commonwealth v. Back, 389 A.2d 141 (Pa. Super. 1978).

D. Penalties

1. Children Involved: It the defendant should have known that any of the
persons present were under the age of 16, indecent exposure is
Misdemeanor of the First Degree, and the maximum incarceration
sentence is 5 years, and the maximum fine is $ 10,000.

2. Other Cases: In all other circumstances, indecent exposure is a
Misdemeanor of the Second Degree, and the maximum incarceration
sentence is 2 years, and the maximum fine is $ 5,000.

2.11 INCEST
A. Statutory

18 PA. Cons. STaT. ANN. § 4302
B. Elements of Offense

1) The defendant knowingly either:
a) marries,

b) cohabits, or
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c) has sexual intercourse with
2) Any of the following:
a

b

an ancestor of the whole or half blood,
a descendant of the whole or half blood,

¢) a brother or sister of the whole or half blood,

)
)
)
d)

an uncle or aunt of the whole blood, or

e) a nephew or niece of the whole blood.

The relationships referred to in this section include blood relationships without
regard to legitimacy, and relationship of parent and child by adoption.

C. Definitions

“Cohabit” is defined in 18 Pa. Cons. StaT. ANN. § 103 as “To live together under
the representation or appearance of being married.”

“Sexual Intercourse” refers to the definition of sexual intercourse in 18 Pa.
Cons. StaT. ANN. § 3101, which includes vaginal, anal and oral intercourse.
Commonwealth v. Fouse, 612 A.2d 1067, 1069 (Pa.Super. 1992), appeal
denied, 535 Pa. 614, 629 A.2d 1376 (1993).

The incest statute is gender neutral crime which proscribes the stated conduct
against males and females. Commonwealth v. K.M., 680 A.2d 1168, 1171
(Pa.Super. 1996).

D. Penalties

1. No Merger: “Since the crimes of rape and incest have different elements
that do not necessarily involve one another, and protect different societal
interests, we conclude that . . . they do not merge for sentencing purposes,
even if one crime was committed during the perpetration of the other.”
Commonwealth v. White, 491 A.2d 252, 268 (Pa.Super. 1985).

2. Grading: Incest is a Felony of the Second Degree, and the maximum
incarceration sentence is 10 years, and the maximum fine is $ 25,000.

2.12 INVASION OF PRIVACY

This section is Pennsylvania’s response to the increasingly prevalent act of
voyeurism, and proscribes the secret viewing, photographing or otherwise filming/
recording of a person dressing or undressing or of the sexual or other intimate
parts of a person at a place and time when the other person has a reasonable
expectation of privacy. For more detailed information, see Marjorie A. Shields,
Criminal Prosecution of Video or Photographic Voyeurism, 120 A.LR.5™ 837 (2004).

A. Statutory
18 Pa. Cons. STAT. ANN. § 7507.1.
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B. Elements

1.

Secretly Viewing or Recording of Full or Partial Nude Person

1) A person viewed, photographed, videotaped, electronically recorded or
otherwise records;

2) For the purposes of arousing or gratifying the sexual desire of any person;
3) Another person

a) without that person’s knowledge and consent;

b) while that person is in a state of full or partial nudity;

c) at a place where that person would have a reasonable expectation of
privacy.

“Full or Partial Nudity” means a display of:
* all or any part of the human genitals or pubic area or buttocks;

* any part of the nipple of the breast of any female, with less than a
tully opaque covering.

. Secretly Viewing or Recording of Intimate Parts of Another Person

1) A person viewed, photographed, videotaped, electronically recorded or
otherwise records;

2) For the purposes of arousing or gratifying the sexual desire of any person;
8) The intimate parts of another person

a) whether or not covered by clothing

b) without that person’s knowledge and consent.

“Intimate parts” means parts of the body not intended to be visible by normal
public observation, including:

* The human genitals, pubic area or buttocks;

* The nipple of a female breast.

. Transfer of Image

1) A person transfers or transmits an image obtained in violation of either
section above;

2) For the purposes of arousing or gratifying the sexual desire of any person;
3) By any of the following:
a) live or recorded telephone message,
) electronic mail,
c) the Internet, or
)

by any other transfer of the medium on which the image is stored.

44
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C. Multiple Violations
A separate violation of this section occurs for:

Multiple Victims: each victim of an offense defined herein pursuant to one
scheme or course of conduct whether of the same or different times; or

Multiple Occasions: each occasion that a person is a victim during a separate
course of conduct either individually or otherwise.

D. Penalties

1. Multiple Violations: Invasion of privacy is a misdemeanor of the second
degree it there is more than one violation, and the maximum incarceration
sentence is 2 years, and the maximum fine is $5,000. 18 Pa. CoNS. STAT. ANN.
§ 7507.1(b).

2. Other Cases: All other categories of Invasion of privacy are misdemeanors
of the third degree, and the maximum incarceration sentence is 1 year, and
the maximum fine is $2,500. 18 Pa. Cons. StaT. ANN. § 7507.1(b).

E. Exclusions for Legitimate Law Enforcement Conduct
This section does not apply if the conduct is done by any of the following:
* Law enforcement officers during a lawful criminal investigation; or

* Law enforcement officers or by personnel of the Department of
Corrections or a local correctional facility, prison or jail for security
purposes or during investigation of alleged misconduct by a person
in the custody of the department or local authorities.

F. Commencement of Prosecution

Notwithstanding the above noted provisions regarding the commencement of
the limitations period for most crimes, a prosecution for a violation of 18
Pa.Cons.STaT.ANN. § 7507.1, Invasion of Privacy, must be commenced within
the following periods:

* Typical commencement date: two years from the date the offense
occurred.

* Tolling of commencement date: if the victim did not realize at the time
that there was an oftense, within three years of the time the victim first
learns of the offense.
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Chapter Three

Offenses Against Children

3.1 CHAPTER OVERVIEW

This chapter outlines statutes specifically designed to protect children. Offenses of
sexual violence which may involve children as victims, such as Rape, 18
Pa.Cons.STAT.ANN. § 3121, Statutory Sexual Assault, 18 PA.CoNs.STAT.ANN. § 8122,
and Involuntary Deviate Sexual Intercourse, 18 Pa.CoNs.STAT.ANN. § 8123, are
covered in Chapter 2.

Listed below are the statutes discussed in this chapter.

= Section 3.2:
Luring a Child into a Motor Vehicle, 18 Pa.CoNs.STaT.ANN. § 2910;

= Section 3.3:
Endangering Welfare of Children, 18 Pa.CoNs.STAT.ANN. § 4304

=  Section 3.4:
Corruption of Minors, 18 Pa.CoNs.STAT.ANN. § 6301;

= Section 3.5:
Sexual Abuse of Children, 18 Pa.CoNs.STaT.ANN. § 6312;

= Section 3.6:
Unlawful Contact with Minor, 18 PA.CoNS.STAT.ANN. § 6318;

= Section 3.7:
Sexual Exploitation of Children, 18 Pa.CoNs.STAT.ANN. § 6320; and

* Section 3.8:
Internet Child Pornography, 18 PA.Cons.STaT.ANN. §§ 7621-7630.

Lastly, Section 3.9 examines the cases where children are the intended victims of
solicitation crimes involving sexual violence.

3.2 LURING A CHILD INTO A MOTOR VEHICLE OR STRUCTURE

A. Statutory
18 Pa.Cons.Stat.Ann. § 2910

B. Elements of Offense
1) Lures or attempts to lure a child;
2) Into a motor vehicle; or

3) Into a structure;
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+)

Unless the circumstances reasonably indicate that the child is in need of
assistance;

Without the consent, express or implied, of the child’s parent or guardian.
Mens Rea

As to the luring element, culpability required is intentionally, knowingly or
recklessly. Commonwealth v. Figueroa, 648 A.2d 555 (Pa. Super. 1994,
appeal denied, 540 Pa. 578, 655 A.2d 510 (1995); Commonwealth v.
Gallagher, 2005 Pa. Super. 116 (2005).

As to the “child” element, the Commonwealth must prove that the
defendant intentionally sought out the victim because the victim was under
the age of 18, knew the victim was under the age 18 or was reckless as to
the age of the victim. Commonwealth v. Gallagher.

There is strict liability in the luring statute only with respect to an intent to
harm. Luring does not require a bad purpose intent. Commonwealth v.
Figueroa; Commonwealth v. Gallagher.

Definition of “child”
A person under 18 years of age. 18 Pa.Cons.STAT.ANN. § 2908(b)
Conduct Constituting “lure”

Hand motions — waiving or motioning “come here” to the victim.
Commonwealth v. McClintock, 639 A.2d 1222, 1227 (Pa. Super. 1994).

Inducement - offering the victim money in exchange for work, the nature
of which defendant refused to describe unless the victim accompanied him
to his car, constitutes a “lure”. The definition of “lure” includes tempting
by pleasure or gain, and the gain does not have to be a pleasant one; it can
be “any kind of inducement.” Commonwealth v. Adamo, 637 A.2d 302,
307 (Pa. Super. 1994).

Commands and Threats - the term “lure” is not limited to enticement or
invitation to pleasure or gain. Commonwealth v. Nanorta, 742 A.2d 176
(Pa. Super. 1999). The court held that the command, “get in my car” could
be characterized as a lure.

Element: “Into” a Motor Vehicle

There is a requirement that the child is lured “into” a vehicle. The plain
meaning of Luring a Child into a Motor Vehicle does not include the
inchoate offense of attempting to lure a child into a motor vehicle. Where
a defendant does not manage to get the child into the vehicle, the
appropriate offense is criminal attempt. Commonwealth v. Tate, 572 Pa.
411, 816 A.2d 1097 (2003).

“Motor vehicle” defined: Every self-propelled device in, upon or by which
any person or property is or may be transported or drawn on a public
highway. 18 PA.CoNs.STAT.ANN. § 2910(c).

6
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5. Definition of Structure

“Structure” defined: A house, apartment building, shop, warehouse, barn,
building, vessel, railroad car, cargo container, house car, trailer, trailer coach,
camper, mine, floating home or other enclosed structure capable of holding
a child, which is not open to the general public. 18 Pa.CoNs.STAT.ANN. §
2910(c).

Affirmative defense: it’s an affirmative defense that the person lured or
attempted to lure the child into the structure for a lawful purpose. 18
PA.Cons.STaT.ANN. § 2910(b).

C. Penalties

Luring a Child into a Motor Vehicle or Structure is a Misdemeanor of the First
Degree. In accordance with 18 Pa. Cons. STAT. ANN. § 1104, in the case of a
misdemeanor of the first degree, a term of imprisonment shall be fixed by the
court at no more than 5 years, and in accordance with 18 Pa. Cons. StaT. ANN. §
1101, a fine not to exceed $ 10,000.00.

D. Sex Offender Registration

The crime of Luring a Child into a Motor Vehicle under 18 Pa.CoNs.STAT.ANN.
§ 2910 was added in 2004 as a “listed offense” under the Pennsylvania
Registration of Sexual Oftenders Act (Megan’s Law II). See 42
PA.CoNs.STAT.ANN. § 9795.1(a).

E. 2005 Amendment

On November 10, 2005, Luring a Child into a Motor Vehicle was amended to
Luring a Child into a Motor Vehicle or Structure. The new statute makes it a
crime to lure a child into a structure, provides an affirmative defense to luring a
child to a structure for a lawful purpose, and defines motor vehicle and
structure. The act took effect 60 days following November 10, 2005.

3.3 ENDANGERING WELFARE OF CHILDREN
A. Statutory

18 Pa.Cons.Stat. Ann. § 4304.
B. Elements of Offense

1) A parent, guardian, or other person supervising the welfare of a child
under 18 years of age;

2) Knowingly endangers the welfare of the child;
3) By violating a duty of care, protection or support.
1. A Parent, Guardian, or Other Person

The duty to care, protect or support a child is not limited to natural and
adoptive parents. “Whenever a person is placed in control and supervision
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of a child, that person has assumed such a status relationship to the child so
as to impose a duty to act.” Commonwealth v. Kellam, 719 A.2d 792, 796
(Pa. Super. 1998). (Where the defendant lived with his girlfriend and her
infant daughter, controlled many aspects of the mother’s life, including
raising her other children and the infant victim, voluntarily assumed
parental responsibilities with regard to the child, (e.g. watching her when
the mother was away, changing her diaper and feeding her), he was held to
have supervised the welfare of the child.)

There must be a case-by-case review in determining whether an adult living
with a minor child is criminally liable and there must be evidence that the
adult was “involved” with the child. Factors such as playing with the child,
eating with the child, babysitting the child or otherwise interacting with
the child should be examined. Commonwealth v. Brown, 721 A.2d 1105,
1108 (Pa. Super. 1998).

= Defendant had a duty to protect the child when she accepted the role
of babysitter. Commonwealth v. Vining, 744 A.2d 310 (Pa. Super.
1999), appeal denied, 564 Pa. 709, 764 A.2d 1069 (2000).

. Where there is no evidence of defendant’s role as a supervisor or
guardian of the child, (e.g. defendant is just a visitor in the victim’s
home) defendant cannot be convicted of Endangering Welfare of
Children. Commonwealth v. Halye, 719 A.2d. 763 (Pa. Super. 1998),
appeal denied, 560 Pa. 699, 743 A.2d 916 (1999), cert. denied, 529 U.S.
1012, 120 S. Ct. 1287, 146 L. Ed. 2d 233 (QOOO).

2. Definition of “Knowingly Endangers”

(a) Three Prong Test

The accused must act “knowingly” to be convicted of endangering
the welfare of" a child. The Superior Court of Pennsylvania has
employed a three-prong standard to determine whether the
Commonwealth’s evidence is sufficient to prove this intent element:

1) The accused is aware of his duty to protect the child,;

1) The accused 1s aware the child is in circumstances that
threaten the child’s physical or psychological welfare; and

1i1) The accused failed to act or has taken action so lame or
meager that such actions cannot reasonably be expected to
protect the child’s weltare.

(b) Examples of “Knowingly Endanger”

In Commonwealth v. Miller, 600 A.2d 988 (Pa. Super. 1992), the
Court held that defendant was not aware that she had placed her
child in circumstances that threatened the child’s physical or
psychological welfare where the defendant agreed to go out only
after being told by the child’s father that his neighbor had

8

Chapter 3



Offenses Against Children

agreed to baby sit the child. Defendant relied on that
representation and child had been beaten and burned. The court
held that the nature of her injuries would have been apparent to
defendant Jones and thus he knew the victim had been injured
and needed medical assistance, but failed to seek immediate
medical attention for the child.

In Commonwealth v. Retkofsky, 860 A.2d 1098 (Pa. Super.
2004), the Court held that defendant was aware of the dangers
and “knowingly” endangered his son when he drove an ATV at
an accelerated speed down a paved residential street, tfleeing from
police, with his nine year-old son hanging onto defendant’s body
without any other restraint.

Commonwealth v. Cardwell, 515 A.2d 311 (Pa. Super. 1986),
appeal denied, 515 Pa. 573, 527 A.2d 535 (1987): The statute
requires affirmative performance which cannot be met simply by
showing any step at all toward preventing harm, however
incomplete or ineffectual. The person charged with the duty of
care must take steps that are reasonably calculated to achieve
success. The facts of the Cardwell case involved a situation
where the defendant’s husband had sexually abused her daughter
for a period of four years and defendant, upon learning of the
abuse, did nothing other than to write two angry letters to her
husband and failed to take concrete steps to remove her daughter
from the situation, defendant was guilty of Endangering
Welfare of Children.

Where a child suffers from a serious and life-threatening medical
condition, prayers and anointment of the child are not sufficient
steps to protect the child’s welfare. Parents have an affirmative
duty to provide medical care to protect the child’s life, regardless
or despite their religious beliets. Commonwealth v. Barnhart,
497 A.2d 616 (Pa. Super. 1985), appeal denied, 517 Pa. 620, 538
A.2d 874 (1988), cert. denied, 488 U.S. 817, 109 S. Ct. 55, 102 L.
Ed. 34 (1988). See also Commonwealth v. Foster, 764 A.2d 1076
(Pa. Super. 2000), appeal denzed, 566 Pa. 658, 782 A.2d 542 (2001).

Where defendant did nothing to better the conditions of his
house (dirty house with foul odor, dried food and food stains
covering the walls, flies, maggots, hundreds of mice, spoiled food
in the refrigerator, a hole in the roof, large holes in the kitchen
floor and ceiling which allowed water to flow into an electric box
in the basement), the defendant was guilty of Endangering
Welfare of Children. Commonwealth v. Wallace, 817 A.2d 485
(Pa. Super. 2002), appeal denzed, 574 Pa. 774, 833 A.2d 143 (2003),
cert. denied, 541 US. 907, 124 S. Ct. 1610, 158 L. Ed.2d 251
(2004).
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The statute does not require actual infliction of physical injury
or that child be in imminent threat of physical harm; exposure
to danger is sufficient. Commonwealth v. Wallace, 817 A.2d
485, 491 (Pa. Super. 2002), appeal denied, 574 Pa. 774, 833 A.2d
143 (2003), cert. denied, 541 U.S. 907, 124 S. Ct. 1610, 158 L.
Ed.2d 251 (2004). Even though his children suftered no physical
harm, by allowing the children to live “with such filth and
vermin, with no working furnace for heat, and with water
running into the electrical box creating a fire hazard”, the risk of
physical and/or psychological harm was present. 817 A.2d at
492.

3. Violation of a Duty of Care, Protection or Support.

Parents have an affirmative legal duty to protect their child and seek
medical help when the life of their child is threatened despite their religious
beliets. The child’s welfare should override the parents’ religious beliefs and
tailure to seek medical care for the child under such circumstances
constitutes a breach of their duties as parents. Every parent has a duty of
care for their child and at the very least “to avert the child’s untimely
death.” Commonwealth v. Barnhart, 497 A.2d 616, 619 (Pa. Super. 1985),
appeal denied, 517 Pa. 620, 538 A.2d 874 (1988), cert. denied, 488 U.S. 817,
109 S. Ct. 55, 102 L. Ed. 34 (1988).

It is not a violation of the parents’” duty of care when their minor daughter
is sexually active, even if they have knowledge of it. Where there is no
evidence that the parents “permitted, condoned, fostered or prompted” their
thirteen year old daughter’s sexual activity with her boyfriend, which led to
her pregnancy, the parents are not guilty of endangering the welfare of
their child. Commonwealth v. Campbell, 580 A.2d 868, 869 (Pa. Super.
1990).

C. Penalties

1.

Single Episode

Endangering the Welfare of Children is a Misdemeanor of the First
Degree. In accordance with 18 Pa. Cons. STaT. ANN. § 1104, in the case of a
misdemeanor of the first degree, a term of imprisonment shall be fixed by
the court at nor more than 5 years, and in accordance with 18 Pa. Cons.
StaT. ANN. § 1101, a fine not to exceed $ 10,000.00.

. Course of Conduct

Where there is a course of conduct of endangering the welfare of a child,
the offense constitutes a felony of the third degree. In accordance with 18
Pa. Cons. Star. ANN. § 1103, in the case of a felony of the third, a term of
imprisonment shall be fixed by the court at nor more than 7 years, and in
accordance with 18 Pa. Cons. StaT. ANN. § 1101, a fine not to exceed $
15,000.00.

10
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Examples of “Course of Conduct”

* Where defendant’s two young children had dirty hands, feet and
toes, dirt all over their skin, dirty clothes, numerous bruises on their
buttocks groin, thighs and backs, consistent with intentional
infliction, and one of the victims had lost twenty percent of her
body weight in a two week period, and defendant admits she was the
full-time caregiver, jury could reasonably conclude course of conduct
existed that endangered the welfare of the children.
Commonwealth v. Mackert, 781 A.2d 178 (Pa. Super. 2001), appeal
denied, 568 Pa. 696, 796 A.2d 980 (2002).

= Course of conduct existed where the sexual abuse of his
stepdaughter occurred over a period of two years. Commonwealth
v. Ressler, 798 A.2d 221 (Pa. Super. 2002).

* Where the entire episode for which defendant was charged, was one
event, on one night, there was no “course of conduct” justifying a
third degree felony charge of Endangering Welfare of Children.
The legislative intent of 18 Pa.Cons.Stat.Ann. § 4304(b) is to punish
a parent who abused their child over a period of time and for
repeated behavior, but not for a single incident that occurred within
minutes. Commonwealth v. Popow, 844 A.2d 13 (Pa. Super. 2004).

*  Where the Commonwealth labels the charge of Endangering
Welfare of Children in the information as a felony of the third
degree, but the descriptive language in the information indicates
only a misdemeanor and no course of conduct is alleged, the trial
court was correct in sentencing defendant to a misdemeanor
sentence upon a conviction for Endangering Welfare of Children.
Commonwealth v. Passarelli, 789 A.2d 708 (Pa. Super. 2001), appeal
granted in part, 571 Pa. 592, 812A.2d 1225 (2002), affirmed, 573 Pa.
372, 825 A.2d 628 (2003).

3. Merger

Endangering Weltare ot Children is not a lesser included offense of
Reckless Endangerment. Commonwealth v. Martir, 712 A.2d 827 (Pa. Super.
1998). However, Endangering Welfare of Children is a lesser included
o